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- Contract with Dealers proposed Ts one New York PuonoGrapu Com- 
“7 ) By. WG as es cs ere os 277 ca PANY, 
: . Complainant, 


0. veal Eat 
: 2 NatTionaL PHONOGRAPH CoM- 


acne PANY, — | 3 
- ; Defendant. 


The plea and answer of the National Phono- 

pet Ea graph Company, defendant, to the bill of com- 

G ‘ plaint of the New York Phonograph Company, 

. : complainant. ; 

FS ( ; raatee eg are : This defendant by protestation not confessing or 

: acknowledging the matter and things in and by said 

" pill set forth and alleged to be true in such manner 

4 “Ls and form as the same are thereby and therein set 

be . 2, wie Sethe ae oe “2g : : forth and alleged, for plea as to so much of said 
: Sipe bill as alleges that the said bill is exhibited by the 3 

f - ‘complainant named therein, or that the real com- 

Sse Ree ; plainant therein is a resident of the Southern Dis- 

‘ trict of New York, says: That the complainant’s 

is _ bill of complaint was not exhibited by the com- 

: -  plainant nor for the benefit of the complainant, and 

is not being prosecuted by the complainant, but: 

that the said bill of complaint was exhibited by the 

“ : American Graphophone Company and the Colum- 

bia Phonograph Company General, both being cor- 

porations organized under the laws of the State of 
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: ica awe eek 
West Virginia, and both being resident of said 
State, for their exclusive benefit, and that the said 
suit is being prosecuted solely by them and that 
they are the only party or parties in any way in- 
terested in the prosecution thereof. 

And this defendant not waiving its said plea, but 
wholly relying and insisting thereon for answer to 
the residue of the complainant’s bill of complaint, 
not hereinbefore pleaded unto, or toso much thereof 


as this defendant is advised it is material or 


necessary for it to make answer unto, answering 


_ says: 


That this defendant admits that it is a corpora- 
tion duly organized and existing under the laws of 
the State of New Jersey and having its principal 


" office and place of business in the State of New Jer- 


sey, and is a resident of the State of New Jersey, 
and that some time in the year eighteen hundred 
and ninety-four, the North American Phonograph 
Company, a corporation organized and existing un- 
der the laws of the State of New Jersey, became 


insolvent; that a bill of complaint was filed in the. 


Court of Chancery of New Jersey for the appoint- 
ment of a receiver for the said North American 


Phonograph Company, and that the said North — 


American Phonograph Company was adjudged in- 
solvent by a decree of the said Court, and John R. 
Hardin, Esq., of the State of New Jersey, Was duly 
appointed the receiver of said corporation in said 
suit; that the said receiver sold at public sale such 
assets of the North American Phonograph Company 
as were in his hands at the time of said ‘sale, and 
that the said receiver made to this defendant a bill 
of sale for a portion of the assets of the said North 
American Phonograph Company then in the hands 
of the said receiver. 

And this defendant further answering says, that it 
denies that it, prior to the first of July, eighteen 


a ee eo 


8 


hundred and ninety-three, or at any other time, 
entered upona plan or scheme with the defendants 


- Thomas A. Edison, the Edison Phonograph Com- 


pany, the Edison Phonograph Works, or any other 
person or persons or corporations, by means of 
which the complainant might be deprived of the 
enjoyment and profits of any exclusive rights and 
privileges owned or claimed by the complainant, or 
for any other similar purpose; bat, on the con- 
trary, this defendant states that it was not organ- 
ized until the twenty-seventh day of July, eighteen 
hundred and ninety-six, and at the time aforesaid 
had no existence. 

And this defendant, further answering, says that 
it denies that any of the assets of the North Ameri- 
can Phonograph Company, for which a bill of sale 
was given by the said John R. Hardin, Receiver, to 
this defendant, were bid for, or purchased, by the 
said Thomas A. Edison for his benefit, or that the 
said Thomas A. Edison caused the said bill of sale 
to be made to this defendant, or that the said bill of 
sale was made after the money for the said sale had 
been paid over and final distribution thereof made 
by the said Receiver; but, on the contrary, this de- 
fendant says that the said assets for which the bill 
of sale as aforesaid was made to this defendant by- 
the said Receiver were bid in exclusively for the 
bencfit of this defendant, and the bill of sale there- 
for was made by the said Receiver to this defend- 
ant at the time the money for the said sale was paid 
over, or secured to be paid, and long before the 
final distribution made by the said Receiver. 

And this defendant, further answering, admits 
that a bill of sale for the rights, if any, of the 
North American Phonograph Company in a number 
of contracts made by various corporations with the 
North American Phonograph Company, including 
the said alleged contracts with the Metropolitan 
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10 Phonograph Company and John P. Haines, were 


assigned by the said Receiver to one Frederick P. 
Olt. ‘s 

And this defendant, further answering, says that 
it denies that in or about the month of February, 
eighteen hundred and ninety-six, or at any day 
after that month it ever caused the Edison Phono- 
graph Works to manufacture any phonographs or 
supplies embodying the invention and improve- 
ments referred to in complainant’s bill of com- 
plaint, or sold, or caused the same to be sold, 
within the State of New York, or sold them else- 


- where within the United States with any knowl- 


edge that the same were purchased to be sold in 
the State of New York, or that this defendant 


or the other said defendants ever sold or used, 


or caused to be sold, or caused to be used within 
the State of New York, any phonographs or sup- 
plies therefor, or that this -defendant ever violated 
any rights, privileges or property of the said com- 
plainants arising out of any agreement between the 
said complainant or any of its alleged predecessors 
with the North American Phonograph Company, 
or that this defendant ever sold or used, or sold 
to be used, in the State of New York, any phono- 
graphs or supplies in violation of any exclusive 
rights or privileges of the complainant; but, on 
the contrary, this defendant says that although the 


- complainant has no rights whatever under the 


patents of the said Thomas A. Edison or. other- 
wise in regard to phonograph supplies thereof, or 
improvements thereon, or has any exclusive right 
of any character for the use, letting or salé of 
them, this defendant having its principal office and 
place of business at West Orange, in the State of 
New Jersey, has always since its incorporation sold 


_ and delivered all phonographs, appliances and sup- 


plies therefor, whether covered or not by the said 


5 


patents of Thomas A. Edison, referred to in the 
complainant’s, bill of complaint, at its said princi- 
pal office at West Orange, in the State of New 
Jersey, and has never sold said articles elsewhere 
in the United States. 


And this defendant, further answering, admits — 


that it has a place of business in the City of New 
York, and a show room there for the purpose of 
showing the various articles dealt in by it, including 
phonographs and supplies and appliances therefor, 
but denies that any sales of such articles ever have 
been made by it at any other place thanits princi- 
pal.office at West Orange in the State of New 
Jersey. ; 
_ And this defendant, further answering, denies 
that the North American Phonograph Company 
ever owned or controlled any right, title or interest 
in or to any patents of Thomas A. Edison apper- 
taining to what is known as the phonograph and 
speaking phonograph granted to the said Thomas 
A. Edison, or any invention or improvements cov- 
ered thereby or ever possessed any sole or exclu- 
sive right to use, or to let or sell to others for use 
and sale within the United States such inventions, 
or ever acquired or possessed the right to any in- 
ventions or improvements made or to be made by 
the said Thomas A. Edison within five years from 


October twenty-eight, eighteen hundred and 
eighty-seven, or within fifteen years from August 
first, eighteen hundred and eighty-eight, upon the 


phonograph as it existed at said dates, as set out in 
paragraph one of the complainant’s bill of com- 
plaint. 


13 


14 


15 


. This defendant, further answering, denies that 


such alleged contracts made. by and between the 
North American Phonograph Company and the 
complainant or its predecessors are now or have 
continued to be in force since the sale of the assets 


eh, Sac 
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Company or the Edison Phonograph Works, Jesse 19 
H. Lippincott and the North American Phono- 
graph Company, or any of them, were parties, as 
set out in the first paragraph of complainant’s bill 
of complaint, or whether the said Thomas A. 
Edison owned a majority of the capital stock of the 
Edison Phonograph Company and of the Edison 
Phonograph Works and'‘controlled said two com- 
panies, or either of them, or whether the said 
Lippincott paid to the said Thomas A. Edison any 

‘gums of money as consideration for any of said 
: alleged transfers or agreements, or whether the 
said Thomas A. Edison, Edison Phonograph Com- 
pany, Edison Phonograph Works and Jesse H. 
Lippincott, have ever co-operated to vest any own- 
ership, control or rights in the North American 
Phonograph Company, as set out in said paragraph 
of complainant’s bill of complaint, or whether the 
said instruments in writing to which reference is 
made in said paragraph of the complainant’s bill 
of complaint, ever existed or were signed or exe-' 
cuted by said parties or any of them. And this 
defendant leaves the complainant to make such 
proof thereof as it is advised. 
And this defendant, further answering, says that sate! ca 
it has no knowledge as to whether, on or about the 91 
twelfth day of October, eighteen hundred and 
eighty-eight, or at any other time, the said North 
American Phonograph Company entered into a con- 
tract in writing with the Metropolitan Phonograph 
Company, or whether any such corporation of that 
, hame existed at that time, or as to what the con- 
sideration of the said alleged contract was, or as to 
what the terms thereof were, and this defendant 
leaves the.complainant to make such proof thereof 
as it is advised. 

7 And this defendant, further answering, says that 

it has no knowledge as to whether, on or about the 


- of the said North American Phonograph Company 
16 by the said Receiver, or that this defendant, either 
‘by itself or in co-operation with any person or other 
corporation, has ever injured or trespassed upon — 
any rights of the complainant in said contracts or : 
otherwise, or has deprived the complainant of any - 
exclusive privileges belonging to it or of any ad- 
vantage or profits to, which it is entitled, or that it 
ever wrongfully or unlawfully did any acts as set 
out in the complainant’s bill of complaint, or sold 
r or caused to be sold or used or caused to be used 
or sold to be used within the State of New York 
- any phonographs or supplies therefor embodying 
17 the inventions and improvements as set out in the 
complainant’s bill of complaint. 

And this defendant, further answering, denies 
that the complainant or the Metropolitan Phono- 
graph Company, or the New York Phonograph 
Company, have complied with the terms, require- 

- ments and conditions of the said alléged contracts 
made between the New York Phonograph Com- 
~ pany and -the Metropolitan Phonograph Company 
and John Haines and the complainant, or that the 
said complainaint or the said Metropolitan Phono- 
graph Company or the said New York Phonograph 
- Company have complied with the terms, require- 
18 ,ments- and conditions of any-other contracts by 
“them and by each of them to be complied with in 
the premises, as set out in the complainant’s bill 
of complaint.’ a 
: - . And this defendant, further answering, denies 
‘ thatthe matter in dispute in the said cause exceeds, 
exclusive of interest and costs, the sum or value of 
two thousand dollars. 
-And this defendant, further answering, says that 
7 pee it has no knowledge as to whether any agreements 
‘ g , or transfers in writing or otherwise were made to 
ats er © - *° which Thomas A. Edison, the Edison Phonograph 
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said twelfth day of October, eighteen hundred and 


eighty-eight, or at any other time, the said alleged ~ 
rights claimed to have been granted by the North 
American Phonograph Company to the Métro- | 


politan Phonograph Company were extended until 
the twenty-sixth day of March, nineteen hundred 
and three, or for any further. time, as set out in 
paragraph three of complainant’s bill of complaint, 
and this defendant leaves the complainant to make 
such proof thereof as it is advised. 

And this defendant, further answering, says that’ 
it has no knowledge as to whether by an instru- 
ment in writing, bearing date the twelfth day of 
October, eighteen hundred and eighty-eight, or at 
any other date, the said Thomas A. Edison, Edison 
Phonograph Company, Edison Phonograph Works, 
North American Phonograph Company and Jesse 
H. Lippincott, or any of them, in any respect 
authorized, ratified or contirmed any alleged con- 
tract between the North American Phonograph 
Company and the Metropolitan Phonograph Com- 
pany, or gave or executed any guarantees in regard 
to the same, or undertook to agree to ratify, con- 
firm or respect any such contract, and this defend- 
ant leaves the complainant to make such proof 
thereof as it is advised. ; 

And this defendant, further answering, says that 


_ it has no knowledge as to whether, on or about the 


sixth day of_February, eighteen hundred and 
ninety-nine, or at any other time, the said North 
American Phonograph Company entered into any 
contract with one John P. Haines, acting for the 
New York Phonograph Company, or any other 
person ar corporation, by the terms of which said 
contract the said North American Phonograph 
Company granted any sole and exclusive rights in 
regard to phonographs and appliances therefor 
made under the said letters patent, or otherwise, 


i 


9 


or whether the said New York Phonograph Com- 
pany is or was a corporation organized unde~ the 
laws of the State of New York, or as to what the 
terms of said contract were, or whether the alleged 
contract proffered by the said complainant ever 
actually was executed, as set out in the fifth para- 
graph of complainant’s bill of complaint, and it 
leaves the said cémplainant to make such proof 
thereof as it is advised. : 

* And this defendant, further answering, says that 
it has no knowledge as to whether, after the ex- 
piration of any term mentioned in said alleged con- 
tract between the North American Phonograph 
Company and John P. Haines any rights or privi- 
leges purporting to have been granted and con- 
firmed by the said contract were extended until the 
twenty-sixth day of March, nineteen hundred and 
‘three, or for any other time, and this defendant 
leaves the complainant to make such proof thereof 
as it is advised. 

And this defendant, further answering, says 
that it has no knowledge as to whether the said 
North American Phonograph Company consented 
to any pretended consolidation of the said Metro- 
politan Phonograph Company and the said New 
York Phonograph Company into the complainant, 
-or whether by virtue of any such pretended consoli- 
dation, any rights or privileges of either of the said 
corporations or any property of either of the said 
corporations devolved upon, became vested in or 
were acquired by the complainant, or whether the 
complainant thereafter covered and ‘operated the 
territory claimed to have been covered and pos- 
sessed by the said first two named corporations, 
and it leaves the complainant to make such proof 
thereof as it is advised. 
And this defendant says that any such pretended 

Consolidation was illegal and void, and that the 


25 


26 
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xi nd 
28 complainant has no legal corporate existence, @ 


29 


that any pretended- transfer of any rights, eh 
or properties of either of the said . —— 
namely: the Metropolitan Phonograph gre 
and the New York Phonograph Company x pd 
complainant was illegal and oeagaeniner et ; 
tending to impair the obligations of contract. ; 
And this defendant, further answering, say 
that it has no knowledge as to whether the com- 
plainant or any of its alleged predecessors, pr 
suant to the terms of said alleged contracts or ot “a 
wise, ever ordered any phonographs or suppli i 
therefor from the North American gs gh ; 
Company, or whether said phonographs an ane 
plies therefor were of inferior quality, or were u ; 
saleable or occasioned any loss to the com oS 
or whether the said North American lin 
Company or the said Thomas A. Edison ever amie 
to make’any attempt to remedy any such ‘ = 
defects or to improve the character and qua ity : 
the said products, or to assist the ink oe : 
‘gupplying it with saleable and proper be si 
and supplies therefor, or whether the said Thom 
A. Edison ever became president or manager 0 
the said North American Phonograph Company as 


30 alleged in the eight paragraph of the complainant’s 


pill of complaint, and it leaves the complainant to 
“make such proof thereof as it is advised. 
And this defendant, further answering, Says 
that it. has no knowledge as to whether in the 
month of J uly, eighteen hundred and eighty-nine, 


or at any other time the said Thomas A. Edison . 


became a stockholder in the North American Pho- 
nograph Company, or thereafter became an officer 
-and president of the North American Phonograph 


| Company, or whether, as such stockholder and 


president he and any other defendants, except this 
defendant, entered into any plan or scheme to de- 


11 
- prive the complainant of the enjoyment and profits 
of any exclusive rights or privileges, or whether 


31 


the said Thomas A. Edison caused any contract to 


be executed between the complainant and the 
North American Phonograph Company, whereby 
the consolidation of the Metropolitan Phonograph 
Company and the said New York Phonograph 
Company to form the complainant corporation was 
ratified or confirmed, and any licenses, privi- 
leges, rights or other interests alleged to have been 
granted by the North American Phonograph Com- 
pany to the predecessors of the complainant were 
ratified or confirmed, or whether in such agreement 
any performance by the parties thereto of the cove- 
nants of said alleged agreements, dated February 
sixth, eighteen hundred and eighty-nine, and Oc- 
tober twelfth, eighteen hundred and eighty-eight, 
should be waived, or whether during said time the 
said North American Phonograph Company should 
have any sole or exclusive right in regard to leas- 
ing, selling, or otherwise disposing of phonographs 
and supplies, appliances and attachments in any 
territory, or what the consideration of any such 
pretended agreement was, as set out in the ninth 
paragraph of the complainant’s bill of complaint, 
and it leaves the complainant to make such proof 


‘thereof as it is advised. 


And this defendant, further answering, says that 
it has no knowledge as to whether at any "period 
the said Thomas A. Edison mismanaged the busi- 
ness of the North American Phonograph Com- 
pany, or whether the said North American Phono- 
graph Company became insolvent on account of 
any act or acts of the said Thomas A. Edison, as 
set out in the tenth paragraph of the complainant’s 


- bill of complaint, and it leaves the complainant to 


make such proof thereof as it is advised. 
This defendant, further answering, says that the 


32 


33 


- 


aX 


12 : 

‘said Metropolitan Phonograph Company, John P. 
Haines, the New York Phonograph Company and 
the complainant have, for a long time past, entirely 
ceased to carry on the said business described in 
the said alleged contracts made between the North 
American Phonograph Company and them, and 
have entirely abandoned and relinquished any 
alleged rights which they or any of them ever 
had under said alleged contracts, and that said 
alleged contracts, if having any legal effect what- 
soever, were simply agency contracts for the sale 

“and lease of the said articles described therein in 
“such parts of the State of New York, as are re- 

gp ferred to respectively in said contracts, and that 
upon the insolvency of the said North American 
Phonograph Company and the appointment of a 
Receiver thereof, the said contracts were rescinded 
and abrogated, and the only rights, if any, of the 
said parties to the said contract then became 
claims for damages to be presented to the said 
Receiver. 


And this defendant prays to be hence dismissed, — 


-with its costs and charges in this behalf most 
wrongfully sustained. ° 


Rosinson, Brpptz & Warp, 
36 


Howarp W. HayeEs, 
of Counsel. 


Solicitors for Defendant Nat. Phonograph Co. 
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UNITED STATES CIRCUIT COURT. 37 


SoutTHERN District or New York. 


New York PxHonoGraPH Com- 
PANY, 
Complainant, , 


against In Equity. 


NaTIoNAL PHONOGRAPH Com- 
PANY, 
. _ Defendant. 


38 


New York, October 29, 1903. 


Proofs for final hearing taken on behalf of the de- 
fendant under the 67th Rule in Equity, this 29th 
day of October, 1903, before Samuel M. Hitchcock, 
ne Examiner of this Court, at his office No. 

illiam Street, in the Borough of Manh 
City of New York. 5 peonten. 


APPEARANCES: 


Louis Hioxs, Esq., for Complainant. 
Wit11aM Petzer, Esq., for Defendant. sill 
EuisHa K. Camp, Esq., for Complainant. 

‘ ’ 


R se Serpe igre ESTOCK, witness subpoenaed 
n alf of the defendant, being dul - 
tified as follows: Ti saris 
Direct examination by Mr. Pelzer : 


iat You are connected with the complain- 
erein, New York Phonograph C 
you not? A. Iam. AcE seo Sata 


Q. 2. Please state in what’ capacity ? A. Tam 


- 
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treasurer of the company, and was elected on 
March 3, 1902, and was re-elected February 6, 
1903, and now occupy that position. ; 

Q. 8. You are also a trustee of the company, 


- are you not? A. Yes, I was one of the first 


trustees of the New York Phonograph Company, 
and have been interested in the New York Phono- 
graph Company and its successor New York 
Phonograph Company since the organization of 
the former company in February, 1589, as a stock- 


_ holder, director or trustee and vice-president; at 


41 


present I am the treasurer, as_aforesaid. 

Q. 4. And have you always taken an ‘active 
interest in the managenient of the company’s 
affairs? <A. Yes. 

Q. 5. What, if any business, has been done by 
New York Phonograph Company since July 1, 
1895?. A. When I accepted the office of treasurer, 
I was informed by Mr. James L. Andem, the 
secretary of the company, that all the books and 


* papers of the company in the custody of the former 
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ie pany’s suit against the National Phonograph Com- 


secretary, Lemuel E. Evans, had been placed by 
Evans in the hands of counsel, Messrs. Purdy, 
Squire & Rowe, and Mr. Andem did not succeed in 
recovering them until June 16, 1902. The same 
counsel are now representing the Edison interests 
in several branches of the defense growing out of 
the prosecution of New York Phonograph Com- 


- pany, and during the time these books and papers 


were in their possession, a period of about 
eighteen weeks, they had an opportunity of 
going through them and obtaining whatever 


- information they needed for the use of the 


defense, and the pencil marks and annotations 
made by them on the books show that they 
availed themselves of their opportunity. Mr. 
Andem succeeded finally in regaining possession 


/ 
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of most of the books and papers belonging to the 43 


Company, which Evans had been induced to sur- 
reptitiously turn over to the Edison counsel, and 
all these books and papers have been in his custody 
ever since that time. There was no money in the 
treasury of the Company when I assumed office, 


_and owing to the violation of its contract rights by 


the successors of the North American Phonograph 
Company it has not been able to procure phono- 
graphs and supplies necessary to transact business, 
and consequently has no revenue, and I have not 
had to keep any books of account of the Company. 
I and some of my associates have advanced from 
time to time such funds as were necessary to pro- 
vide for the incidental office expenses of the Com- 
pany and the necessary legal expenses, excluding 
counsel fees, which are otherwise provided for. 
When the Company wins its suit against the Na- 
tional Phonograph Company we expect to be reim- 
bursed for such advances. I have kept a memo- 
randum of these payments, but it is wholly a 
personal matter and not a matter of records for the 
books of the Company. Mr. Andem informs me 
that he has brought all the books of the Company 
called for in the subpoena now in possession of the 
Company; and he no doubt can explain everything 
necessary in regard to them. I have not in my 
custody any books or papers of the Company. 

: Q. 6. Your last answer does not answer the pre- 
vious question. I asked you ‘ what, if any, busi- 
ness has been done by the New York Phonograph 
Company since July 1, 1895 ?”’ 

Mr. Hicks : Objected to upon the ground 
that it appears from the previous answer of 
the witness that he has not been familiar 
with the books of the Company or with the 
business side of the Company’s affairs, and 
cannot therefore testify in regard to the 
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business transactions of the Company called 
. for by the question. - ; 
A. Ido not know whether the Company did any 
business or not since that date. I did not have 
anything to do with the management. 


Q. 7. Has the complainant New York Phono- ' 


graph Company to your knowledge since July 1, 
1895, purchased, leased or sold or in any way 
dealt in phonographs, phonograph records, graph- 


ophones, graphophone records or supplies for either - 


‘type or machine? 


48 
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Mr. Camp: Objected to upon the ground 

that the witness in answer to question 5 has 

already fully stated what information he has 

upon the subject, and particularly as to 

‘what information he has concerning the busi- 

ness conducted by the Company, and that any 

’ farther interrogation along the same line is a 
useless waste of time. 

. A. I do not know. 
Q. 8. You have stated that yon have been 


. connected with the complainant herein and its pre- 


decessor in business as a trustee or officer, and have 
taken an active interest in the management of its 
affairs, and do you mean to be understood as 
stating that ‘you have no knowledge whatéver as ‘to 
whether or not the New York Phonograph Com- 
pany, the complainant herein, ever did or did not 
handle talkiog machines of any character since 
July 1, 1895? 

. Mr. Camp: The form of the question is ob- 
jected to upon the ground that the witness has 
not so stated. 

Mr. Hicks : Complainant also objects to the 
question unless it appears that the witness can 
- answer from his own knowledge and not upon 

the basis of hearsay statements, or statements 
made to him by others. 


i ee ee 
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A. Yes, I mean to say that I donot know whether 49 
it did or not, I know that the Company wanted to 
do business but have not been able to because they 
could not get any supplies or any phonographs. 

_ Q. 9. Then you know as a matter of fact that 
‘the complainant, New York Phonograph Com- 
pany, did not sell or in any way handle phono- 
graphs and supplies since July 1, 1895? A. I say 
they have been prevented from doing any busines 
by Edison. 

_ Q. 10. Has the complainant, New York Phono- 
graph Company, to your knowledge, done any 
business in graphophones or graphophone supplies 
since July 1, 1895? ; 

Mr. Hicks: Objected to unless it appears 
that jhe witness can answer from his own 
knowledge. 

Mr. Peizer: Counsel for defendant calls 

. attention to the fact that the witness- had 

answered the previous question before Mr. 
Hicks in any way indicated that he had any 
objection to note against the question, and 
that the objection is clearly intended as an 
instruction to the witness how to answer. 

Ur. Hicks : Counsel for complainant replies 54 
that he does not understand the witness had 
answered the question, and further that it is 
apparent that defendant’s counsel is examin- 
ing the witness upon matters concerning which 
the witness has no personal knowledge what- 
ever, and all are hearsay statements on the part 
of the witness are objected to. 

Q. 11. Mr. Fahnestock, did or did not. you 
answer the previous question before Mr. Hicks 
intimated that he had an objection to enter upon 
the record? A. I think I did. 

Q. 12. Please state what that answer was? A. 

I said I thought they hadn’t. é 


50 


Vig. 


Raymond R. Wile 
Research Library 


18°. 


62 Mr. Hicks: I move to strike out the 
answer of the witness upon the ground that 


what the witness thinks is incompetent and ~ 


immaterial and that it clearly appears from 

the answer of the witness that he has no 
knowledge upon the subject. 

Q. 18. Having been -connected with the manage- 

ment of the business affairs of the complaint and 


’ 


New York Phonograph Company for many years, . © 


you are in position to state, are you not, of your 
own knowledge, whether or not that Company dealt 
in graphophones or graphophone supplies? 

Mr. Hicks: Objected. to on the ground 
that the question assumes that the witness has 
been connected with the business management 

: as distinguished from the management of the 
Board of Trustees of the Company. 

Mr. Camp: Objected to further upon the 
ground that the bill of complaint in this action 
makes no reference whatever to graphaphones 

- or supplies therefor. . 
_ A. No, Iam not. oe : 
+. @. 14. You know, do you not, that the com- 
plainant New York Phonograph Company and its 
predecessors in business, were organized to handle 
54 phonographs and graphaphones, do you not? 

Mr. Camp: Objected to unless the ques- 
tion is confined to phonographs; this is a 
phonograph and not a graphaphone suit. The 
certificate of incorporation of the complainant 
corporation will undoubtedly define precisely 
the objects for which the company was in- 
corporated. : 

A.yI don’t know. 

Q. 15. Do you know whether or not the 

~* American Graphaphone’ Company ever refused to 
sell graphophones or graphophone supplies to the 
the complainant, New York Phonograph Company? 


53 
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Mr. Camp: For the purpose of avoiding 55 
repetition of the objection, counsel for com- 
plainant hereby note their objection to any 
questions relating to the American Grapha- 

‘. phone Company, or to the sale of grapho- 
phones, graphaphone records and graphophone 
blanks, upon the ground that such questions 
and any answers that the witness may make 
in regard thereto are incompetent, irrelevant 
and immaterial to the questions at issue. 

A. I don’t know. 

Q. 16. Do you know of any reason why the 
complainant New York Phonograph Company, 
since July Ist, 1895, did not handle graphophones - 
or graphophone supplies? 

Mr. Hicks: Objected to upon the same 
grounds, and upon the further ground that the 
question assumes, without proof, that com- 
plainant has not handled graphophones since 
July 1st, 1895. . j 

A. No, Ido not. 

Q. 17. You know as a matter of fact, that the 
Company, however, did not sell or in any way deal 
in graphophones or graphophone supplies since 
that period? 57 

Mr. Hicks: Objectéd to as leading, it not 
appearing that the witness is adverse. 

A. I do not know. 

Q. 18. Has the complainant, New York Phono- 
graph Company, carried on _ business of any 
character, since you have held office, or at any 
time since July 1, 1895? A. No 

Ur. Hicks: This question and all similar 
questions are objected to without repetition of 
objection, as incompetent, irrelevant and 
immaterial to the issues involved in this suit. 

go aoe did business as long as they could, they 

do business to-day if they had a chance. 
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Mr. Hicks: Counsel for complainant 
objects to the answer ‘‘ No” to question 18, 
for the reason that it is his understanding 
that no such answer was made by the witness, 
and a question having arisen as to what the 

_ answer of the witness actually was, defendant’s 
counsel ‘is requested to ask the witness in 
another question what his answer to question 

* 18 was. ; 

Mr. Peizer : Counsel states that the witness 
started to answer the question as it appears on 
the record and that Mr. Hicks interrupted the 
witness in order to state his objection to the 
question, and that-whatever omission there 
may be lies in the facts that the stenographer 
omitted to state that the witness was inter- 
rupted giving his answer. 

‘Mr. Hicks: 1 understand then, that de- 
fendant’s counsel refuses to ask the witness 
what his true answer was. 

Mr. Pelzer: The record speaks for itself. 

‘Mr. Camp: I would suggest as a means of 
getting on the record at this time what the 
answer to the question was as intended by the 
witness, that the commissioner, who is present, 
repeat the question and stipulate on behalf of 
counsel for complainant to allow this to be 
done, and request that counsel for defendant 
do likewise. ~ 

Mr. Pelzer: I prefer to have the record stand. 

Q. 19. What, if any source of income, has the 

complainant, the New York Phonograph Com- 


My. Hicks: -Objected to as incompetent, 
immaterial and irrelevant. 


A. I'should say the source of income is the selling 


of the machines and records, and when unable to 
sell machines and records they cannot make any 


money. 


- 
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‘Q. 20. By ‘‘ machines and records”? you mean 61 


phonographs and graphophones and phonograph 

and graphophone records, do you not? 

p Mr. Camp: Objected to upon the ground 
that the wildest stretch of imagination could 
not have assumed the witness to have made 
any such inference. 

A. Ishould say that phonographs and phono- 
‘graph supplies. 

Q. 21. Why do you omit graphophones and 
graphophone records? A. Because you seem tobe 
trying to draw me into some graphophone busi- 

ness. I have nothing to do with that. 

Q. 22. Thecomplainant, New York Phonograph 
Company, claims the right to deal in graphophones 
graphophone records and supplies throughout the 
State of New York, does it not? A. I do not 
know whether it does or not. 

Q. 23. Have you the minute book of the New 
York Phonograph Company with you? A. Yes 
Mr. Andem has it. 
Q. .24. Please refer.to the Articles of Incorpora- 
tion and state for what purposes the Company was 
organized, that is to say, state the objects? 

Ur. Camp: Objected to upon the ground 
that the certificate itself’ is the best evidence 
and no foundation has been laid for the intro- 
duction of secondary evidence. 

* The second paragraph states as follows: 

‘The objects for which said company is to 
be formed are; to manufacture, sell, lease or 
otherwise dispose of machines and appliances 

appurtenant to or connected with phongraph and 
phonograph-graphophones and’ the operation 
t ereof ; to acquire licenses of territorial grants of. 
exclusive rights relating to phonographs, phono- 
Staph-graphophones and similar machines, appli- 
ances and inventions and to manufacture or sell, 
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lease, or otherwise dispose of such machines and 
appliances under such licenses and grants.’’ 

Q. 25. I call your attention to Complainant’s 
Exhibit No. 49, which is the agreement between 
the North American Phonograph Company and 
John P. Haines, dated February 6, 1889, and under 
which I understand the complainant, New York 
Phonograph Company, claims its rights in part, 
and ask you to look at the same and state whether 
or not that contract purports to grant rights under 
both the patents relating to the so-called phono- 


graph and the so-called phonograph-graphophone? 


Mr. Camp: Objected to as calling for a 
conclusion on the part of the witness, the 
exhibit is in evidence and is the best evidence 
as to what it purports to grant. 

A. Yes, Ishould say that seems to apply to both. 
eQ. 26. The New York Phonograph Company, 
the predecessor of the complainant, New York 
Phonograph Company began business in 1889, and 
at which time I understand you were a trustee. 
At that time did or did not that company deal in 
both types of machines? ay 

Mr. Camp: Objected to unless the defend- 

ant can testify of his own knowledge. 


A. I cannot say positively whether they did or ° 


_ _ did not. 


Q. 27. However, it was the intention of the com- 


pany to do so? 
Same objection. 
A. I don’t know as I can answer that question. 
Q. 28. Have you any reason to believe that the 
company did not deal in both types or machines 
at that period? 


2 
Mr. Camp: Objected to as incompetent, © 


immaterial and irrelevant. , ; 
A. No, I have no knowledge. 


Adjourned until 2 o’clock, same day and place. 


‘ 
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_ Met pursuant vd adjournment at 2 0’clock p.m. 67 


Appearances—Same as at morning session. 


Q. 29. When did you first become Treasurer of 
the complainant or its predecessor? A. March 3, 
1902. | 

Q. 30. When did you first become an officer of 
The New York Phonograph Company, and what 
office did you hold? You may refer to the minute 
book of the Company to refresh your recollection. 

A. February 8, 1889, trustee ; February 4, 1892, 
I was elected Vice-President. 


Q. 31. How long did you remain a trustee? A. - 


I remained a trustee until September 21, 1900. 

Q. 32. How long did you remain Vice-President ? 

A. 'Until that same date. 

Q. 33. Now, please examine the minute book 
and state on the record what meetings of the Board 
of Trustees yon attended? A. With few excep- 
tions, nearly all of the meetings. 

Q. 34. Then your answer to Question 4, where 
you were asked ‘‘ And have you always taken an 
active interest in the management of the Company’s 
affairs,’’ to which you answered ‘‘ Yes,”’ is correct? 

A. Yes. 

Q. 35. Now, do you mean to gO on record as 
stating that you cannot say positively what classes 
of machines The New York Phonograph Company 
or its successor New York Phonograph Company, 
has dealt in during the time that you have been 
connected with those companies? A. Yes, thatis 
what I mean to say ; I had nothing to do with the 
management of the office; Mr. John Haines the 
Sera and Mr. Richard Haines attended to all 

at; 1 attended all t i i 
duty ihe oh he meetings, and did my 

Q. 36. I did not mean to ask you in reference to 
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any details of the conduct of the business, but 
generally as to the business carried on by the Com- 
pany. ‘Now, it is certain that the Company did 
some business; can you or can you not state what 
that business was? A. No, I cannot; I have no 
knowledge of that; I cannot remember any. 

Q. 37. Do you mean to be understood as stating 
that the business affairs of The York Phonograph 
Company or its successor, New York Phonograph 


Company, were not discussed at the meetings of 


7 


the Board of Trustees, and that a Trustee would 
not know what sort of business the Company was 
conducting? A. No, I do not mean to state that, 
but I mean to say that at the Meetings at which I 
attended, Mr. Haines reported the receipts to be 
so much, but it is a matter that was immaterial to 
me as to what the receipts came from; I had no 
distinction in my mind between the phonograph 
and the graphophone, and it didn’t make any dif- 
ference tq me, any more than the number of records 
-that they sold. ~ 

- Q. 38. But you knew that the Company was 


‘ either selling or leasing phonographs or grapho- 
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phones and records to be used on such machines? 
Mr. Camp: Objected to upon the ground 
that the witness has already answered as fully 
as he knows, and that whether or not the com- 
plainant did or did not sell graphophones, 
graphophone records and graphophone blanks 
is immaterial and irrelevant to the issues in 

this suit. 

A. No, I can’t say that I did. 

Q. 39. Then what did you mean in your previ- 
ous answer when you said ‘‘I had no distinction 
in my mind between the phonograh and the 
graphophone?’’ A. I mean by that because as far 
as I can see the object of this examination is to 

try to get me to testify to something that I knew 


og 2 
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nothing about, and trying to make me in some 
manner responsible in discriminating against the 


graphophone. 
_ Q. 40. Iam not trying to get you to discriminate 


"’ against the graphophone, but all I wish to know is 


« 


whether or not the Company did or did not deal 
in graphophones and supplies, &c.? A. I cannot 
answer that question of my own knowledge, can- 
not remember. : 
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Q. 41. You knew, however, that the Company — 


was not excluded from selling graphophones or 
supplies, &c.? A. I ’t thi i 
en pase ea don’t think I ever considered 
Q. 42. In question No. 9 you were asked as fol- 
lows: ‘f Then you know as a matter of fact, that 
the complainant, New York Phonograph Compa y 
did not sell or in any way handle phonographs and 
supplies since July, 1895,” to which you answered: 
—_ say they have been prevented from doing an !' 
business by Edison.”’ Now, I ask you whether - 
not you can state of your own knowledge, that 
Edison prevented the complainant, New Yok 
Phonograph Company from handling or in any 
way dealing in graphophones, graphophone records 
and supplies for such machines? 

Mr. Camp : Objected to upon the grounds 
already mentioned, and upon the further 
ground that the line, of questions asked by 
counsel for defendant now reveals a fixed pur- 
Pose to secure from this witness, if possible 
testimony as to the leasing or selling of grapho- 
phones, graphophone records and graphophone 
blanks, for use in the suit now pending in the 
Southern District of New York, wherein John 
E. Helm, who is in the office with Howard W. 
Hayes, Esq., Mr. Edison’s personal counsel, is 
complainant, and New York Phonograph Com: 
pany, American Graphophone Company and 
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Columbia Phonograph Company General are 
defendants. Testimony in which case is now 
being taken before Samuel M. Hitchcock, Esq., 

as Standing Examiner of this Court. 
* A. I would like to read the report of the meet- 
ing of the Board of Trustees of New York Phono- 
graph Company, held June 3, 1898, from the 
minute book, as follows: * * * ‘* Mr. Haines then, 


. as chairman of the committee appointed at the 


47 


last directors’ meeting to confer with Mr. Edison 
with a view to the attitude to be occupied with 
regard to the New York Phonograph Company in 
the territory covered by its agreements and 


licenses, reported that the committee, consisting ~ 


of himself, Mr. Lewis and Mr. Fahnestock, went 
to Mr. Edison’s laboratory and had a conference 
with him, and were referred by him to his counsel, 
Mr. R. N. Dyer, New York City, and that having 
made an appointment with Mr. Dyer, they had 
two interviews with him, at which the agreement 


and rights of the New York Phonograph Company: 


were fully discussed, but that no satisfactory 


statement in regard to Mr. Edison’s future con- 


duct was made by Mr. Dyer, except that Mr. 
Edison would be glad to deal with the New York 
Phonograph Company on the same basis with any 
other local agents, and that any agreement with 
Mr. Edison must be preceded by the establishment 
of its rights by the New York Phonograph Com- 
pany. Mr. Jessup, counsel for the company, then 
reported receipt of a letter from Mr. Dyer, dated 
April 23, 1898, as follows: : 


‘Dear Mr. Jessup: I have your favor of the 
22d inst. Should your client seriously con- 
template bringing suit against the grapho- 
phone interests, I think I can make some 
valuable suggestions in that connection.’ 
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“Mr. Jessup further reported that although he 79 ° 


had requested from Mr. Dyer the details of the 
arrangement which Mr. Edison would be disposed 
to make with the New York Phonograph Company 
in the event of its establishing its rights by litiga- 
tion, no answer has since been received to this in- 
quiry.’’ I cannot remember anything to refresh 
my memory. Upon further referring to the minntes 
to refresh my recollection I find the following: 
‘“*New York, January 4, 1892. A special meeting 
of the Board of Trustees of this company was held 
January 4, 1892, at 257 Fifth Avenue. The secre- 
tary reported that the American Graphophone 
Company are about to establish a branch Office in 
the city of New York for the sale or. rental of 
phonograph - graphophones independent of the 
North American Phonograph Company, dnd pre- 
sented copies of correspondence between the Co- 
lumbia Phonograph Company of Washington 
D. C., and the North American Phonograph Conn 
pany, with reference to graphophones already 
placed in the city of Washington, D. C., by the 
American Graphophone Company, and independ- 
ent of the North American Phonograph Company 
and the Columbia Phonograph Company. The fol- 
lowing preambles and resolutions were offered by 
Noah Davis and seconded by Richard Townley 
Haines, and carried: Whereas, this company has 
been informed that an agency other than the North 
American Phonograph Company is about to be 
opened in the City of New York for the sale of 
Phonograph-graphophones, and Whereas, said 
a using, selling or leasing or licensing others 
der “a or lease such phonograph-graphophones 
nie = contrary to the exclusive rights granted 
Shan, e bien between the North American 
Pew graph Company and this Company. Re- 
ED, that the officers of this company be and 
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American Phonograph Company that our interests 
‘are threatened and call upon them to protect the 
interests and exclusive rights of this company ; 
-and RESOLVED, that the officers of this company 
“are authorized in their discretion to communicate 
with the officers of other companies to ascertain on 
what ground they claim the right to sell, lease or 
use phonograph-graphophones within the State of 
New York, and to ascertain on what terms, if any, 
they will offer this Company exclusive rights, if . 
they possess them, for the handling, leasing or 
selling of the same within the State of New 
York.’’ I have read all that I knew Edison had 
to do about it. ; 

Q. 43. Please look at the minute book and state - 

‘ whether you were present at the meeting held by 
the Board of Trustees on June 8, 1898, from which 
“you have just quoted? A. Yes, I was present; I 
was present as secretary of the meeting. 

Q. 44. Now, please look at the minutes of the 
previous meeting of the Board of Directors and 
read the reference to the appointment of the com- 
mittee to confer with Mr. Edison? 

(Witness refers to minutes.) ; 

A..**On motion duly seconded, it was resolved 
that the President be authorized to appoint a com- 
‘mittee of three, of which he shall be a member, 
which committee shall confer with Mr. Edison as 

- to his attitude of this company, and shall examine 
into the status of the company commercially and 
legally and report thereon to a special meeting of 
the Board of Trustees to be called for the purpose. 
Farther resolved, that to that endhe be empowered 
to retain counsel to confer with said committee.”’ 

(Answer continued.) If my memory serves me, 
the reason why we did not. employ counsel was 
_ because we had no money, and the committee and 
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directors did t i i 
aM not feel like paying for the suit. Mra 85 


er, the counsel for Mr. Edison told me that in 


Mr. Jessu : 
were present at this interview. P and Mr. Lewis 


Q. 45. In the discussi 
P ussions which 
ing of the motion to appoint Fay led to the mak- 


lect that. , 


Q. 46. Did the tr ; 
: ustees at that tim i 
cae the American Graphophone acne 
- + don't quite understand that asstion. : 


Q. 47. Your answ . 
5 wers indic 
was desired with Mr a a conference 


protection, which we didn’t get 
‘ aN a Mr. Edison in no way prevented the 
a rom conferring with the graphophon 
Mpany, did he? A. [ don’t think he did 7 
Q. 49. Then there was n 7 
mittee, and of which I 


partnership with Edison once, and we didn’t 

to t fig partnership with anybody else ae 

7 ch Sim iy as Mr. Edison was concerned, 

pai nt, New York Phonograph Company, 

i continued under its original license, or 
ave made new arrangements with the 
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88 American Graphophone Company if it had desired 


to do so? mes Heit 
Mr. Camp: Objected to as highly hypothe- 


tical, and immaterial and irrelevant. What 
the complainant should have doue is absolute-— 
ly immaterial to the issues involved, and fur-. 

ther that it calls for a conclusion on the part 

a of the witness. 
tee - 4. [should say the value of our license depended 
largely upon the protection Mr. Edison was to give 

us; he gave us nO protection, and therefore what 

we chose to do after that had nothing to do with 

89 the case. pee 

Q: 51. Weren’t you aware that the American 

mac Graphophone Company owned, or claimed to own 

the controlling patents, covering both the phono- 

graph and the phonograph- graphophone, or grapho- 

: phone, as it is Known now, and that the com- 
: plainant, New York Phonograph Company could 


”- American Graphophone Company? A. No, I was 
not aware of that. 

Q. 52. I call your attention to the license agree- 
ment between the North American Phonograph 
Company and John P. Haines, dated February 6, 

90 1889, Complainant’s Exhibit No. 49, under which 
the complainant New York Phonograph Company 
E claims its rights io the State of New York, in part, 
and ask you whether or not that agreement recites 
the patents to Bell & Tainter, No. 341,214, 
341,212, 341,213, 341,287, 341,288, and several 
others? 

Mr. Hicks : Objected to on the ground that 
the written document, Complainant’s Exhibit 

49, speaks for itself. 


“contents of @ written document already in 
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not do business without the protection of the . 


. Mr. Camp: Objected to as calling for the . 


- $1 
peep oy evidence in regard to which 91 
eo e obtained from Be instrument itself. 
pp ip haar: you state whether or not the trustees 
nny ne - chp New York Phonograph Com- 
rahe ie me e any attempt to renew its contract 
anges American Graphophone Company 
aie . — or to continue the business of 
aes graphophoues after that date under the 
9 hg Complainant Exhibit No. 49? 
aoe : Objected to as assuming some- | 
Feet proved or attempted so to be, and ~ 
Ad petent, immaterial and irrelevant, for 
the reasons already ‘stated. In eevions b " 
7 eens: where the sale or leasing of ae a 
p piglet brought into the question. 
o Te = Pie aie a counsel desires © 
Hee Pini e rights of complainant, New 
‘ate : graph Company arise out of its 
oe cs with the North American Phono- 
Oe gap eohttee: duhiicl thetiow Vick Bbono- 
of the New York Phono- 
eat nies on as against the American a 
ee chaeege ek except as such rights 
ea Ml =e from the contracts between 
eh onograph Company and North 93 
Sip seriape cican arbieseay Meguiars 
i on the gro 
og ra the existence of a aeateed diakile 
i puntoled ie ere Company and 
Ph eer oi ophone Company. 
a af oe te look at the minutes of New York 
hora hee gear the meeting held Janu- 
_ for which that Dieckiice was'eailed . ak ia 
/. barn refers to minute book.) 
- Called to take action against the graphophone 
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32 
Q. 65. What action? A. Take action eo : 
the graphophone company for invading our pie 
tory through the North American Nipeeacd 
Company, who were to protect us 1n sal = af 
Q. 56. Now you have already stated w y 2 
action was not taken, and you mean to ie 
understood that the trustees then droppe “a 
entire matter and made no further attempt 


’ establish its rights, so far as the graphophone 


o6 


- the same upon the record? 


was concerned? %s ; 
Mr. Camp: Objected to upon the ground 


i ted. 
that the witness has not so sta : 
Mr. Hicks: Piaintiff’s counsel desires to 


testified that no action was taken — 
to the visit to Mr. Edison in 1898 because - 
lack of funds, but that the witness has ae 
stated that no action was taken pursuant to 
the resolution of January 4, 1892. , 

A. I do not like to say that from memory a sa 
but I can say that I do not remember the circum-. 
ee ee wsertas to the special ge 
January 4, 1892, you quoted a resolution sh : <7 
it is stated that ‘‘an agency other than the ih - 
American Phonograph Company is about : . 
opened in the City of New York for the = e : 
phonograph-graphophones.”’ What was = m 
regard to this matter subsequent to the passing 
that resolution? <A. I don’t know. : 4 

Q. 58. Please look at the minutes of the mee 


: p d if 
ings held subsequent to January 4, 1892, an 


you find any reference to this matter, kindly: read 
‘Witness refers to Minute book. | 

A. I find under dateof August 29, 1892, the fol- 

lowing: ‘* The subject of the rent or sale of phono- 

ph:graphophones by parties other than the 

North American Phonograph Company and this 


state that he understands that the witness:has _ 
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company was considered, and the treasurer was 97 


instructed to pay the North American Phonograph 
Company all sums for rentals“ under protest, and 
with the demand that this company be protected in 
its exclusive rights granted in the agreement made 
and existing between our respective companies.”’ 
Next record is November 9, 1892, which reads as 
follows: ‘‘ The proposition of the North American 
Phonograph Company with reference to occupying 
the territory of the sub-companies, and conducting 
their business for them was also presented, and on 
motion duly seconded and carried, was referred to 
a committee composed of Noah Davis, William 
Fahnestock and Richard Townley Haines.’’ Decem- 
ber 20, 1892, seems to be the next, which reads: 
‘“*A special meeting of the Board of Trustees of 
this company was held at the office of Messrs. 
Fahnestock & Company, 2 Wall Street, New York, 


to consider the advisability of selling phonographs . 


and to take action for the protection of the exclu- 
sive rights granted by the North American Com- 
pany.”” * * * +4 committee composed of Noah 
Davis, William Fahnestock and Richard Townley 
Haines was appointed to confer with the North 
American Phonograph Company and ascertain 
what special arrangements could be made with the 
North American Phonograph Company in the event 
of the sale of phonographs by this company and" 
the result be reported at the next meeting.”’ I do 
not discover anything else on that subject. 

Q. 59. You have looked right down to date, have 
you? A. Yes, sir. 

Q. 60. Your previous answer indicates that sev- 
eral committees were appointed to look into this 


matter; do you find anywhere that these commit- 


tees ever made any report on the question of the 
sale of graphophones or the proposed action to pre- 
vent the sale of graphophones and graphophone 
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100 records by others than the complainant New York 
Phonograph Company in the State of New York? 
- A. Here issomething. I find under date of Octo- 
ber 22, 1900, the following: ‘‘On motion it was 
resolved that the officers of this company are hereby 
authorized and empowered to execute and deliver 
to Mr. James L. Anden, of Cincinnati, Ohio, the 
contract now submitted, bearing date October 22, 
1900, whereby he is empowered to commence and 
prosecute suits on behalf of this company against 
any and all parties infringing on the territory of 
the company.”’ 

Q. 61. Your answer is not a reply to my last 
question. I asked you whether the committee 
composed of Noah Davis, Richard Townley Haines 
and yourself had ever made any report? A. I do 
not find any report. 

Q. 62. So that the entire question as to the in- 
vasion of the territory of the complainant New 

“ York Phonograph Company by the American 
Graphophone Company or others dealing in grapho- 
3; phones, _graphophone records and graphophone 
Ma supplies was dropped entirely without any definite 
action being taken by the trustees of the complain- 
ant New York Phonograph Company? . 
102 Mr. Camp: .Objected to as to form, and as 
. assuming that the territory was invaded by 
the American Graphophone Company. Ob- 
jection withdrawn. 
A. No, there was something done in 1896,exactly 
why I do not understand it—I cannot say, but I 
have heard Mr. Haines say several times that 
Judge Noah Davis was empowered to represent 
this Company to join in a suit against the Grapho- 
phone Company; I never knew exactly the result 
of this, but I have understood that some kind of a 
deal was made, the particulars of which I have 
never heard; I will also say that in the last two 
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years of its existence we had a great deal of trouble 103 
with the North American Company—every time 
they owed us money they refused to pay, and when 
they did pay, they generally paid us in supplies 
instead of cash, and I have an indistinct recollec- 

tion of chasing these people around; there is 

no doubt in my mind that if our Company had been 

let alone it would have succeeded in business. The 
‘state of health of Judge Noah Davis probably 
added extra difficulty to the situation. , ; 


- 


Adjourned to Monday, November 2, 1903, at 11 
o’clock, same place. 


104 
New York, November 2, 1903. 
Met pursuant to adjournment at 11 o’clock a.m. 
Appearances : F 
Wim Peizer, Esq., for Defendant. 
Louis Hicks, Esq., and Exisua K. Camp, Esq., 
_for Complainant. 
Examination of WILLIAM FAHNESTOCK, 
continued : : 
By Mr. Pelzer: 105 


Q. 63. In your last answer, you say there is no 
doubt in your mind that if the company had been 
let alone it would have succeeded in business—let 
alone how, or by whom? A. I mean that if the 
North American Company had supplied us with 
supplies and machines, we could have continued 
to do business. 

Q. 64. At what period have you reference to 
now? A. I refer to the time that the North 
American Company went into the hands of a re- 
ceiver. 3 é 

Q. 65. What efforts did the complainant, New 
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York Phonograph Company, make to resume busl- 


ness on or after Jaly 1, 1895? 
Mr. Hicks : Objected to upon the ground 
-that the witness has already testified fully . 
-to the efforts made by New York Phonograp 


Company to carry on business subsequent to _ 
July 1, 1595, and as to interviews with Mr. . 


Edison in regard thereto. 

A. Idon’t know. - . 

Q. 66. Please refer to the minute book of the 
complainant, New York Phonograph Company, 
and see whether you find from the record whether 
or not any'discussion was had as to the resumption. 

f business at that period? 
: Mr. Hicks: Objected to upon the ground 
_ that the witness has already read from the 
~ minute book: the passages regarding the re- 


. uni 
sumption of business during the period subse 


ro July, 1895. ~ 
- 1. ae ant esos I find on the minute book fe 
January 31, 1898, as follows: “On motion p= 
seconded, it was resolved that the president : 
authorized to appoint a committee of three 0 


which he shall be a member, which com mittee shall © 


confer with Mr. Edison as to his attitude shee 
company, and shall examine into the status 0 t . 
company commercially and legally, and = . ; 
thereon to a special meeting of the Boar 
Trustees to be called for that purpose. Further 
resolved that to that end he be empowered wm a 
tain counsel to confer with said committee. 

hat before. 
rate is that all you find in the minute book in 
reference to this, and in giving your next answer, 
please state definitely what action, if any, was 
taken by the company as the result of the confer- 
ence with Mr. Edison? A. I think I stated defi- 
nitely that we had a consultation with Mr. Edison 


' re 87 


and several with Mr. Dyer, his counsel, and that 109 
no result was arrived at because we did not have ~ 


money enough to carry on the suit. 


Q. 68. Thesnit against whom?’ A. The Grapho- 
phone Company. ; ; 


Q. 69. And what was the object of the proposed 
suit? A. The protection of our territory against 
the Graphophone Company. 

Q. 70. And and asI understand your previous testi- 
mony, Mr. Edison was perfectly willing to do busi- 
ness with the complainant, New York Phonograph 
Company, if it could establish or maintain its 


alleged rights under the license agreement with the 449 


North American Phonograph Company, is that 
correct? A. That is what Mr. Edison said, but he 
gave us no satisfaction in any way as to what he 
intended to do, it being his duty to protect us from 
the Graphophone Company. | 


Q. 71. Why do you say it was his duty to pro- 


~ tect the New York Company from the Grapho- 


_ Phone Company, when as a matter of fact the New 


York Company claimed rights under both the 
Phonograph and Graphophone patents? 

_ Mr. Hicks: Objected to as cross-examina- 
tion of complainant’s own witness, and as call- 
ing for a construction of written contracts by 
the witness. : 

A. I think we have gone over all that. 

Q. 72. I do not recall. that you have answered a 
question which embodies this particular point, so 
please answer that question now, and as fully as 
you can? A. It was the duty of the North Ameri- 
can Company to protect us in our territory, and 
for that purpose we had paid them about $250,000, 
and naturally we went to Mr. Edison first; I think 
I explained this all last Thursday. 

Q. 73. But this was long afterthe North Ameri- - 
can Company had gone into the hands of a Receiver 
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48 ; 
Phonograph Company first established its 115 
rights by litigation. Fa A 

Mr. Pelzer: Counsel for defendant objects 
to the foregoing statement by Mr. Hicks, for 
the reason that the witness has already testi- 
fied that Mr. Edison had indicated that he 
would be glad to deal with the New York 
Phonograph Company. 

Mr. Hicks: Counsel for New York Phono- 
graph Company refers to the answers of the 
witness to Question 42 and 70. 

A. This is not correct. : ' 
Q. 78. In what respect is it not correct? A. I~ 446 


112 and its assets sold by the Receiver, was it not? 
“aA. Yes, but Edison bought what was left of the 
rican Company. Ss 
cn me oiler ‘ The taat part of the answer 1s 
objected to as not responsive, and as — 
: something of which the witness has no direc 
knowledge, and further as hearsay. 

Q. 74. Can you state whether or not the com- - 
plainant, New York Phonograph Company, — 
actually tried to do business, and whether or - i 
ever ordered machines and supplies from Mr. ; i- 
son or the companies manufacturing for him after 


July 1, 1895? A. Yes, they did order them. cannot say to my own knowledge. “5 Bi. 
118 Q. 75. When? st Geek Tis Q. 79. Then your reply to question 74 is incor- ‘ 
jg Mr. Hicks : The witness is advised tha rect and should be that the company did not order 


can refresh his recollection by referring to 
memorandum if it is necessary for him so to do. 
A. I know that Mr. Andem ag from three | 
; i arties, 1 think it was 10 : 
: a That wis after the filing of the bill of 
: complaint in this suit, was it not? A. I should 
. a So that as a matter of fact, the com- 
plainant, New York Phonograph Company, ns 
; to the bringing of this suit and since the ae ny 
114 of July, 1895, never attempted to deal in p ono 
r graphs, phonograph records and supplies, a 
2S never ordered any such materials from t : 
parties manufacturing them, 1s that correct 
Mr. Hicks: Objected to as leading and upon 


phonographs, records and supplies from Mr. Edison 
or the companies manufacturing for him between 
July 1, 1895, and the bringing of this suit? 

Mr. Hicks : Objected to as cross-examination 
of-complainant’s own witness, and upon the 
ground that the witness has positively testified 
that prior to the beginning of this suit, and . 
since the first day of July, 1895, New York 
Phonograph Company, proceeding under its 
contract with the North American Phonograph 117 
Company, attempted to secure phonographs 
and phonograph supplies from Mr. Edison, the 
only source from which New York Phonograph 
Company could under its contract secure such 


the further ground that the witness has already 
testified directly to the contrary, namely, to 
the effect that a committee of New York Pho- 
nograph Company called upon Mr. Edison 


about the year 1898, and that Mr. Edison. 


phonographs and phonograph supplies, unless 
it undertook to manufacture on its own account. 
Further cross-examination of the witness on 
his said testimony is objected to. 


A. I would simply say that I cannot answer that 
one way or the other. ; 


ae | refused to deal with New York Phonograph 
“Company, except on the same basis as with 
‘any other local agent, unless the New York 


Q. 80. So far as you know, did the complainant, 
New York Phonograph Company, ever order pho- 
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—— 
nographs, phonograph records, or bic Sorin 
plies from the defendant herein, Nationa 0 os 
graph Company prior to the bringing of = ar 

A. I cannot tell you—I palend as I had no 

with ordering the machines. |. 
eros. wines officer of the complainant, wed 
York Phonograph Company, has had to do en 
the ordering of machines since July 1, hen 
prior to the bringing of this suit? A. I shoul aay 

\ ident and the secretary. 

Lag Wat officer pays the bills of the com- 
plainant, New York Phonograph Company? 
uld say the treasurer. . 

" age “— pills been presented to . 
since you have occupied the office of caiigit aS 
phonograph, phonograph records, oF on - 

graph supplies purchased from Mr. Edison, 

’ defendant, National Phonograph Company. 
= < = In your answer to question 5, on ~ 
you said: ‘‘It (referring to the comp oe 
herein) has not been able to procure et acai 

and supplies necessary to transact mene 7 

consequently has no revenue.’’ How har : = 

New York Phonograph Company try to g 


Mr. Hicks: Objected to as improper cross- 


120 machines, records and supplies? 


‘nation by defendant of its own witness, 
Paes de. ground that the —_—. er 
‘already testified that in 1898 or therea —~ 
"New York Phonograph Company ‘aa i 
committee to the only source for which p _ 
"graphs and supplies could be secured, name ys 
the successors of the North American he 
graph Company, and that the said commit - 
met with a flat refusal by Mr. Edison to 
supply New York Phonograph ae 
under its contract with the North oe 
- Phonograph Company, and that any furthe 


41 


effort on thé part of New York Phonograph 121 


Company until its rights were established by 
litigation as suggested by Mr. Edison, is 

immaterial and irrelevant. : 

‘A. Léon’t know how hard they tried. 

Q. 85. Did the company try at all further than 
the interview of which you already have testified? 

A. Ican’t say whether they did or not. 
Q. 86. Was any attempt made to compel Mr. 
Edison or the companies manufacturing under his 
patents, to supply the complainant, New York 


Phonograph Company, with phonographs, records 
and supplies? 


Mr. Hicks: Defendant’s counsel is ‘aes 122 


quested to make the question more definite by 
specifying the companies referred to as manu- 
facturing under Mr. Edison’s patents, other- 
wise, the question is objected to as indefinite. 
_ Mr. Pelzer: The Edison Phonograph 
Works, I believe, is the sole manufacturer in 
this country, under the Edison patents, and 
the witness can consider this as part of the 
previous question . 

Mr. Hicks: The attention of defendant’s 
counsel is directed to the testimony in this 
suit of defendant’s President, William E. 
Gilmore, in which.Mr. Gilmore testifies that 123 
this defendant, National Phonograph Com- 
pany manufactures records under Mr. Edison’s 
patents, and inquires whether it is the inten- 
tion of defendants counsel to exclude National 
Phonograph Company from the question? 

Mr. Pelzer: No, the National Phonograph 
Company should also be included, but the 
witness should also bear in mind that the 
question refers to conditions existing prior to 

- the beginning of this suit. 
A. I don’t know. 
Q, 87. Please consult the minute book of the — 
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42 


124 complaint, and see if y ?can find*that this ques- 


tion was ever brought up and acted on? ‘ 
(Witness refers to minute book.) 

A. I think I have read everything previous to the 
affairs of the company being turned over to Mr. 
Andem, and giving him a contract to carry on the 
suit. I refer to minutes of the meeting of October 
22, 1900, as follows: ‘¢On motion it was resolved 


that the officers of this company are hereby auth- 


orized and empowered to execute and deliver to 
Mr. James L. Andem, of Cincinnati, Ohio, the 
contract now submitted bearing date October 22, 
1900, whereby he is empowered to commence and 
prosecute suits on behalf of this company against 
any and all parties infringing on the territory of 
nD Bs x 
ay Do you mean by your last answer that 
you find that no action was taken to compel the 
supply of phonographs, records and supplies to 
the complainant, other than the turning over the 


“affairs of the company to Mr. Andem and the sub- 


sequent bringing of the present suit? A. I have 


already read what I find on the minute book re-° 


ferring to this matter, and, as I have said before, I 
was not a director of the company from September 
21, 1900, to March 3, 1902, so that I cannot answer 
of my own knowledge. , 
 Q. 89. Do you find that any attempt was ever 
made to obtain from the National Phonograph 
Company, the defendant herein, phonographs, 
phonograph records and supplies, prior to the 
bringing of this suit, or to compel that company 
to supply, such apparatus and materials? You 
may refer to the minute book before answering 
this question. 
(Witness refers to minute book.) 
A. I do not see anything. 


Q. 90. Now, having in mind the testimony given 


o. 


43 


by you this morning, please look at your answer 127 


to Question 9, and state what you meant when you 
said, ‘‘ They (meaning the complainant) have been 
prevented from doing any business by Edison?’’ 
Mr. Hicks: Objected to as improper cross- 
examination of defendant’s own witness. 

A. I say that Edison gave usno supplies and we 
could not do any business. 

Q. 91. Did your company expect Mr. Edison to 
give you supplies without your company ordering 
them? 

Mr. Hicks: Further examination of the 
witnéss upon this point is objected to, upon 
the ground that the witness has testified that 
Mr. Edison’s standing in the shoes of the North 
American Phonograph Company and repre- 
senting its successors, flatly refused to supply 
New York Phonograph Company with phono- 
graphs and supplies. 

Mr. Pelzer: The statement by counsel for 
complainant is objected to, on the ground that 
it makes no difference what the ‘ witnesses’ 
opinion might be as to Mr. Edison’s standing, 
and, furthur, for the reason that it nowhere 
appears that Mr. Edison is or represents the 

_successurs of the North American Phonograph 
Company. 

Mr. Hicks; The witness has testified that 
Mr. Edison purchased the assets of the North 
American Phonograph Company upon its 
becoming insolvent, and at the receiver’s sale. 

Mr. Peizer: The last statement by com- 
plainant’s ‘counsel is also objected to, for 
the reason that it is entirely misleading, and 
in contradiction of the testimony already given 
in this proceeding, whereby it has been shown 
that the assets of the North American Phono- 
graph Company were purchased by the National 
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Phonograph Company and F. P. Ott, and that 
bills of sale were made out by the Receiver to 
those parties. 
Mr. Hicks: The testimony referred to by 
defendant’s counsel shows that the assets of 
the North American Phonograph Company 
were knocked down at the auction sale by the 
_ Receiver to Thomas A. Edison, and that the 
Receiver, at Mr. Edison’s request, caused the 
bills of sale referred to to be made tu 
National Phonograph Company and Ott, in 


\ 


*’ order, as established by other testimony in. - 


the case, to enable Mr. Edison better to ac- 
complish his purpose of depriving complainant 
of its legal rights, including its rights under 
his patents. / 
Mr. Pelzer : Counsel for defendant refuses 
to go into a further discussion on this ques- 
tion, and prefers to have the record speak for 
‘ itself, and further, for the reason that the sole 
purpose of complainant’s counsel, in continu- 
ing this discussion, is evidently to prompt the 
witness in the making of his answer. : 
Mr, Hicks: Complainant’s counsel dis- 
avow’s such purpose, and objects to any 
answer by the witness of the question, upon 
the ground first-stated, that the witness has 
already answered the quesfion. 
A. Isay ‘‘ Yes,”’ if he was anxious to help us 
along. ; 
Q. 92. As a business man, and as a man long 
connected with financial matters, I ask you 
whether yonr last answer is the best answer you 
can make to question 91? A. I might say that 
business methods with Thomas A. Edison don’t 
enter into the case. 
Q. 93. Now, look at question 90, and your sub- 
sequent answers, and I ask you whether the same 
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apply to the National Phonograph ‘Company, that 133 
is to say, did that company in any way prevent 
complainant, New York Phonograph Company 
from doing any business? A. Ishould say Yes, 
as successor to the North American. 

Q. 94: How did the National Phonograph Com- 
pany prevent the complainant, New York Phono- 
. Company, from, doing business in the State 
. ser York, prior to the bringing of this suit? 

- Ishould say by not giving them supplies. 

Ms, 95. Your last answer would indicate that the 
- ional Phonograph Company had refused to sup- 
ply sa records, &., to New York Phono- bx 
i } Vompany, is that what you meant? A. oe 

Q. 96. When did the Nation 
Company refuse? A. I can give 

Q. 97. What is your source of 
the statement that the Natio 
Pany refused to so supply? 

Mr. Hicks : Objected to as improper cross- 
% examination by defendant of its own witness. 
“ Bigot 2 ae source of information 
“©. 4tow do you know the Nati * 
graph Company refused ? sy: ste 
‘Same objection | 
’ : . 135 
Pi I infer that as we were attempting to do busi- 
a a not = any supplies, they would not ‘be 3 
y supplies, and 
rate Lh p od we could not get them of . 
_ ao What attempts did the complainant, New 
p Onograph Company, make to do business ; 
prior to the bringing of this suit? ni 3 | 
FRacat Hicks ‘ Objected to upon the ground 
at the witness has already testified as far as 
e has had actual Knowledge of the business 


done by the New Y. 
A. I don’t know. ork Phonograph Company. 


al Phonograph 
you no date. 

information for 
nal Phonograph Com- 
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136 Q. 100. Do you know that any attempt was 
made? : 
Same objection. ae 
A. Isimply repeat that I was not running this 
company and had nothing to do with the ordering 


of supplies or the management of the office. 


*Q. 101. As a matter of fact you know ied 5 
company made no attempt whatever to do bus 
ness prior to the bringing of this suit? ; 

Mr. Hicks: Objected to as leading, as con 
‘trary to the testimony already given by the 
witness, and as contrary to the fact. 
37 A. No, Ido not; Iam not willing to make any 

ae. nt. . 

: ape oy ts you find in the minutes of the aie 
ings of the trustees of the complainant, New a 
Phonograph Company, any discussion or es 
tion in reference to attempts to get ace a, 
records and supplies from the National P a 
graph Company prior to the bringing of = = : 
and the refusal of that company to so supply the 

i ? A. No. . 
3 See: ita would be a matter which ought bs 
be brought up and discussed at a meeting of the 
trustees, would it not? : 


} 138 Ur. Hicks: Objected to as calling for an 


an opinion, and a conclusion on the part of 
the witness, and the witness is advised that he 
is not required to express opinions. 
A. I don’t know. i 
Q. 104. The refusal of the National nate 
Company to supply the complainant, New a 
Phonograph Company, with phonographs, records 
and supplies, would be of vital importance to the 
interests of the New York Phonograph Company, 
fi ld it not? 
be Mr. Hicks : Same objection ; also that the 
question is hypothetical. 


a 


. A. As the company had many troubles at this 139 
time, I cannot decide what would be of vital im- ’ 
portance and what would not. 

Q. 105. You have at several places answered that 

the company—the New York Phonograph Com- 
pany—did no business because it could not obtain 
phonographs, records and supplies. Now, if that 
is the fact, and the National Phonograph Company 
so refused, would that not be of vital importance to 
the interests of the New York Phonograph Com- 
pany? f 

Mr. Hicks : Same objection. 
A. I don’t know how to answer that question, for 449 
the reason that it seems to be the point of the 


question to get me committed in some way as to eis ; : 
what were vital points to the company at that / 
time. 


Adjourned until 2 P.M., same day. 


New York, November 2, 1903. __ 
Met pursuant to adjournment at 2 P.M., same 
place. : 


oo 


Appearances: 


Same as at morning session. 
; 141, 
Continuation of examination of Mr. FAHNE- 
STOCK. 


By Mr. Pelzer : Ts ; 


Q. 105. In your answer to question 18, you say: 
‘*They (meaning the New York Phonograph Com- 
pany) did business as long as they could; they 
would do business to-day if they had a chance.”’ 
What chance did the New York Phonograph Com- 
pany want? A. They wanted to receive records 
and supplies from the North American Company. 

Q. 106. What chance did they want after the 
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North American Phonograph Company went into _, 


the hands of a Receiver and its assets sold? oe 

should say they wanted the same chance from . 

successor of the North American Company, whic 
the National Company. 

:Q 107. And you admit that the records show, 


or at least the minute book shows, that no demand ° 


was ever made on the National Phonograph Com- 
pany prior to the bringing of this sult to supply 


‘the complainant, New York Phonograph Com- 


i honographs and supplies? A. I con- 
seid on) Mr. Edison to be the mien 
of a demand for supplies from the successor of the 
North American Company, the National Company 
and the Edison Works, of which Mr. Edison was 
aoe ha that was the only attempt the com- 
plainant; New York Phonograph Company, — 
to continue its pusiness? A. I cannot answer tha 


of my own knowledge. 


144 


Q. 109. Did the complainant, New York Phono- 
graph Company, S° far as its records show, ever 
attempt to manufacture either phonographs OF 
graphophones on its own account, to continue its 
business prior to the bringing of this sult. heey 
may refer to.the minute book to refresh your reco!- 
lection? - 

(Witness refers to minute book.) 
A. No, Ishould say not—what made me hesitate 

S 7 


. was that I knew at one time we had a contract with 


Mr. Bettini, but I believe that was simply in the 

ine of reproduction. 

a ae So far as you know, did the complainant 

ever carry on “ reproduction ”’ under the Bettin1 

ntract? 

si Mr. Hicks : Objected to as immaterial and 
irrelevant to the issues involved in this suit. 

* A. [know it did a good deal under the Bettini 


49. 


contract, and my impression was that it did some 14 


before. 


. Q.111. Why did the complainant, New York 
Phonograph Company, discontinue ‘‘ reproduc- 
tion’’ under the Bettini contract? A. I do not 
like to commit myself, but my impression is it 
must have been, because they didn’t receive any 
supplies. I remember they had quite a department 
for reproduction, and Mr. Richard Townley Haines 
was very proud of the result in that line. 

Q. 112. What supplies have you reference to? 
A. Cylinders—the wax cylinders. 

Q. 113. That. is the wax cylinder or blank on 
which a récord is made? Who did the New York 
Phonograph Company obtain these blanks from? 
A. From the North American Company.. 

Q. 114. After the North American Company 
went into the hands of a receiver and its assets 
sold, who did the New York Company then pur- 
chase its blanks from? A. My impression is that 
somebody was appointed sales agent for the 
Receiver, but I am somewhat mixed as to the time 
and date, but I think it was some clerk formerly 
employed by the North American. 

Q. 115. When the New York Phonograph Com- 
pany ceased to obtain the blanks from this ‘‘clerk,”’ 
who then did the company obtain its blanks from? 
A. I cannot answer that. 

Q. 116. Do you know who manufactured the 
blanks which you have just been referring to? 

Mr. Hicks :. Objected to as indefinite, it not 
appearing from the question which blanks 
referred to by the witness are meant. 

Mr. Pelzer : The question refers to all blanks 
which the witness has referred to for use in 
reproduction under the Bettini contract. 

Mr. Hicks : That part of the question which 

_ refers to blanks possibly obtained from the 
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sales agent of the Receiver is objected to, upon 
the ground that it appears that the witness 
has no knowledge in regard to such blanks, 
mere impression. - 
e Tae not et do not know whether they 
ft-overs or what they were. eh 
ie. oe Can you state whether or not the blanks 
so used—whether they were purchased specially 
for the purpose, or were ‘‘ left-overs’’—were of so- 
called Edison manufacture or of graphophone 
manufacture? A. I cannot answer that—I ‘don’t 
er Do you know whether at the time the 
New York Company was manufacturing under the 
Bettini contract, it ever purchased or attempted 
to purchase graphophone blanks? A. I do not. 
Q. 119. Then the failure to receive supplies, as 
stated in your answer to Question 111, might apply 


‘to both blanks of Edison manufacture and blanks 


Rophone manufacture? ; 
x afr. Hicks: Objected to upon the ground 
. that the testimony in the case draws no dis- 
tinction between blanks of phonograph -and 
of graphophone manufacture ; the testimony 
showing merely that complainant secured 
blanks from the North American Phonograph 

* Company without distinguishing the source 

of manufacture as phonograph or grapho- 
phone. 

Mr amp : Objected to as conjectural,, the 
witness having stated that he does not know. 

A. Yes. 

Q. 120. Is the New York Phonograph Company 
doing business of any kind at the present time, 
aside. from the mere prosecution of the present 
suit or any other suit? A. Yes, I should say it 
was. ae 
" Q. 121. Please state what business it is doing? 


‘ 


- 


* 
‘ 
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A. Having failed to obtain supplies from the 
National Company, the successors of the North 
American, and understanding that it is our privilege 
to manufacture in case the supplies were not given 
us, we have made acontract with Messrs. Leeds & 
Catlin Company to manufacture for us. 

.Q. 122. What class of goods is the Leeds & Cat- 
lin Company manufacturing for the complainant, 
New York Phonograph Company? A. Records. 

Q. 123. Is it manufacturing machines, such as 
phonographs or graphophones for the New York 
Company? A. No. 

Q. 124. Has the New York Company actually 
received records from the Leeds & Catlin Company? 
A. Icannot say of my knowledge; the secretary 
can answer that question probably. 

Q. 125. Then you do not know whether the com- 
plainant New York Phonograph Company has 
actually sold records under the arrangement with 


the Leeds & Catlin Company? A. No, I do not; 


I understand that it takes quite a while to get the 
plant under way, but orders have been given for 
the manufacture of records, 

Q. 126. Is the nature of the understanding or 
agreement with the Leeds & Catlin Company 
embodied in the minutes of the complainant, New 
York Company; if so, please refer to them? 

(Witness refers to minute book.) 

A. I find under May 20, 1903, the following: 
‘*The secretary presented the contract entered into 
by the proper officers of the company with the 
Leeds & Catlin Company, dated May 7, 1903, for 
the manufacture of Edison records and the same 
approved.’’ 

Q. 127. Is that contract entered on the minutes? 
A. No, sir. 

Q. 128. Do you know the nature of the contract? 
A. I have seen it. 


. 
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_Q. 129. State as well as you can what the 
arrangement between the two companies is? A. I 
cannot give you the exact words, but they were 
to be our agents and manufacture these records 
for us. . 


~ Q. 130. Does the contract, if you recollect, state | 


how, or in accordance with what process or under 
what patent the records were to be manufactured? 


A. I cannot state. _4 ie 
Q. 131. When does the New York Phonograph 


Company expect to receive records for sale under | 


this contract with the Leeds & Catlin Company? 
A. Ishould say any time. I think they are be- 
hind now—I know they are. 

Q. 132. Do you know whether the records are to 
be made under the old process, or whether they are 
to be of the new type, known as ‘‘ Moulded 
Records? ”’ 

Mr. Hicks: Objected to upon the ground 
that it does not appear that the witness has 
knowledge of the different processes of manu- 
facturing records, and cannot therefore under- 

' stand the question. 

A. Ido not know. 


Direct examination closed. 


- Adjourned to Thursday. 


November &, 1903, at 11 a. mM. 


58 


New York, Nov. 5, 1903. 


Met pursuant to adjournment at 11 o’clock a. i, 
at the office of the Commissioner, S. M. Hitch- 
cock, No. 15 William Street, Borough of Manhat- 


tan, New York City. 


Appearances :’ 
Louis Hroxs, Esq., ind Exisua K. Camp, Esq., 
Counsel for Complainant. 
Wi1114M Pemzer, Esq., Counsel for Defendant. 
' 


Cross-examination of Mr. FAHNESTOCK. 


By Mr. Hicks: 


-x-Q. 133. In question 37, you were asked in re- 
gard to the business affairs discussed at the meet- 
ings of the Board of Trustees of New York Phono- 
graph Company; for the purpose of refreshing 
your recollection and in order that you may state 
as fully as possible what business affairs were dis- 
cussed at said meetings, I ask you to refer to the 
minute book of the company, and to state, after so 
doing, the matters discussed at such meetings at 
which you were. present? A. Referring to the 
minutes of meeting held in New York, December 
10, 1890, I find the following: ‘‘ The circular letter 


‘No. 49 of the North American Phonograph Com- 


pany with reference to selling phonographs was 
read ; the following resolution with reference to the 
Same was adopted: Whereas, this company is begin- 
ning to benefit by the system of renting phono- 
graphs and renewing rentals on same according to 
the terms of its agreement with the North Ameri- 
can Phonograph Company, which beuetits would 
not be derived if Section 11 of: said agreement 
should be enforced; and whereas the enforcement 
of Section 11 of said agreement is believed to be 
contrary to the spirit of the exclusivefr anc 


xX-Q. 
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* 160 granted to this company, and whereas this company | 


has entered into agreement granting to other par- 
ties exclusive rights with and by the written con- 
sent of the North American Phonograph Company, 
which practically makes void Section 11 referred 
to in circular referred to above. Resolved, That 
the North American Phonograph Company be re- 
quested to immediately rescind and revoke said cir- 
cular letter No. 49, and notify all sub-companies to 
that effect. The subject of selling phonographs 
was referred to the Executive Committee with 
power.”’ 7 
x-Q. 134. Do you find that on February 10, 
1891,any action was taken with reference to circular 
~ Jetter No. 53 of the North American Phonograph 
Company? A. I find the following: ‘‘ Moved, 
seconded and carried that a copy of circular letter 
No. 53 of the North American Phonograph Com- 
pany, together with.a copy of a letter from Arthur 
C. Frazer & Company, dated February 5, 1891, be 
referred to the Automatic Phonograph Exhibition 
Company under Section 9 of our agreement bles 
-that company.” Notes 
x-Q. 135. On November 4, 1891, what action, if 
any, was taken by the Board in regard to the busi- 
ness office of the company? A. “Mr. Charles A. 


_ 162 Cheever moved that a committee composed of the ™ 


president and secretary be authorized to renew the 
_* present. lease of premises No. 257 Fifth Avenue, 
from January 1, 1892 until May 1, 1893, at the 
present rental, and to secure, if possible, an option 
for a year or more renewal from that date. Motion 
being seconded was carried.”’ ' 
x-Q. 136. Did you ever visit the office of the 


Company at 257 Fifth Avenue? A. Often. I was © 


in the habit of stopping there on my way up town 
in the afternoon, once in ten days. 


| x-Q. 187. State what you saw there on the occa- 


- 


55 
sion of your visits? A. I saw the various depart- 
ments in operation, and the meetings of the board 
were in the usual form of corporation meetings; the 
general affairs were discussed and we passed upon 
the objects of the meeting. 7 

x-Q. 138. Did you see a salesroom conducted by 
‘New York Phonograph Company conducted at 257 
Fifth Avenue? A. Yes. 

~ ¥-Q. 189. Deseribe what you saw in the sales- 
room referred to, and state, if you know,who were 
in charge of the salesrooms for New York Phono- 
graph Company?’ A. The secretary, Mr. Richard 

Townley Haines, was the head of the office, and he 
had four or five assistants under him, who con- 
ducted the business of the office; there was a re- 
ceiving department wherein the supplies were de- 
livered, and there was likewise an express depart- 
ment or a mailing department where the orders 
were filled. A good many orders came from cus- 
tomers who came to the office, but I think the larger 

part of them came by mail. 

x-Q. 140. Did you see any goods, wares or mer- 
chandise on sale at said office of New York Phono- 
graph Company? A. I did. They were records, 
reproductions and machines and various appli- 
ances, some mechanical and some batteries to run 


‘ the machines; there was also a large business done 


in the nickel-in-the-slot machines placed on exhi- 
bition at different points in the city, the receipts 
from which were handed to Mr. Haines, consisting 
mostly of nickels and buttons. 

x-Q. 141. From whom did New York Phono- 
graph Company obtain, if you know, the supplies 
described by you in your last answer? A. From 
the North American Phonograph Company, which 
we always designated as the ‘‘parent company.”’ 

x-Q. 142. Do you know the difference between 
a phonograph and a graphophone, Mr. Fahne- 
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| : 166 stock? A. ‘I did years ago, but ecaak touted I 

| ; ; mean by that that the only graphophone that - 

ra member was a small machine with a ap eal 

| der dovered with wax, which was about ha 

: diameter of the phonograph cylinder. 
x-Q. 143. Can you state what were the machines 


were phonographs. 

Se 144. Do you reccollect whether you Saw 
graphophones or not? A. Only at the very begin- 
ning of the business, and my impression~1s that 


i tomers. 
467 a be. Did you see at said office any manu- 
facture of sound records: on the occasions of your 
. visits? A. No. I saw lots of records shaved down 
yo be used over again, but never any manufactured. 
x-Q. 146. Do you know whether New York 
‘Phonograph Company did manufacture sound rec- 
ords at said office? A. lam sure they did not. 
: x-Q. 147. In your answer to Question 111, you 
. ie state: ‘“‘I remember they (New York Phonograph 
Company) had quite a department for reproduc- 
tion, and Mr. Richard Townley Haines was very 
: proud of the result in that line;’’ where did New 
; 168 York Phonograph make the records referred oo 
your answer quoted in Question 411? A. At No. 
| 957 Fifth Avenue. Mr. Haines frequently told me 
that they hired a band ora singer or a musician of 
some kind, and made an original record which cost 
them, say $50, and he was enabled to sell some- 
times fifty of these reproduced records at a hand- 
some profit. ; 

' x-Q. 148. What did you mean then by your an- 
swer to x-Q. 146. A. I think I must have referred 
to the wax cylinders—not the records. 

x-Q. 149. As I understand your testimony then, 
New York Phonograph Company did not manu- 


that you saw at said office? A. I should say they E 


the phonographs were very much more popular — 
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facture blanks or cylinders v-79n which sound 
records were made, but did manufacture sound 
records upon such blanks or cylinders; is that 
correct? A. That is correct. 

x-Q. 150. Referring to the meeting of the Board 
of May 26, 1892, what action, if any, was taken 
then with reference to a renewal of the lease at 257 
. Fifth Avenue. A. It was moved by Charles A. 

Cheever, seconded by Noah Davis, and carried, 

that Mrs. Turnbull’s offer of $2,000 be accepted 

for the parlor floor of 257 Fifth Avenue, New York, 
for the 11 months beginning June 1, 1892, and end- 

ing May 1, 1893. 

x-Q. 151. The predecessor of complainant, 
New York Phonograph Company, occupied, 
did it not, the same office at 257 Fifth Ave- 
nue before the consolidation of said predeces- 
sor with the Metropolitan Phonograph Company 
to form complainant? A. Yes. My recollection 
is that the Metropolitan Company had the down 

. stairs offices, and we had the upstairs offices in 
the same building. 

x-Q..152. Referring to the meeting of. Novem- 
ber 16, 1893, can. you state whether complainant 
turned over its office at No. 257 Fifth Avenue on 
July 1, 1893, the date of the suspension agreement 
referred to in your direct testimony? A. I find 
the following: ‘‘Resolved that the Treasurer be 
directed to charge the balance of rental on prem- 
ises No. 257 Fifth Avenue, New York City, from 
July 1st to date of vacating the same to the account 
of the North American Phonograph Company.”’ 

x-Q. 153. Did New York Phonograph Company 
in fact vacate said premises and turn said prem- 
ises over to the North American Phonograph Com- 
pany snbsequent to the making of the suspension 
agreement, Complainant’s Exhibit 22, which I 
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7172 show you for the purpose of refreshing your recol- 

lection? 

Witness refers to agreement. 
' A. Having refreshed my memory, I should say 
Yes. ; 
x-Q. 154. Referring to the meeting of the Board 

of March 3, 1893, what action, if any, do you find 
was taken, by the Board with reference to Com- 
plainant’s Exhibit No. 22, the agreement dated 
July 1, 1893, between the North American Phono- 
graph Company and New York Phonograph Com- 
pany. A. I find the following: ‘‘A special com- 
mittee appointed to draft and amend agreement 
between the North American Phonograph Com- 
pany and the New York Phonograph Company, 
reported having had several conferences with 
the Vice-President of the North American Phono- 
‘graph Company and the committee submitted the 
following agreement which is approved* by the 
North American Phonograph Company.” . 

x-Q. 155. ‘‘The following agreement’’ referred 
to is set forth in the minute book, is it not, and is 
Complainant’s Exhibit 22, already in evidence. 
A. It is. © ’ - ; 


173 


x-Q. 156. Who composed the special committee 

174~ appointed to draft the amended agreement between 

the North American Phonograph Company and 

New York Phonograph Company? A. The com- 

mittee consisted of Charles A. Cheever, William 

_ Fahnestock and Richard Townley Haines, ap- 

. pointed at the meeting of the Board on February 
7th, 1893. 

x-Q. 157. At the meeting of March 3, 1893, 
whereat the amended agreement just referred to was 
submitted, what action, ifany, was taken with refer 
ence to the management of the New York agency 
about to be established under the said amended 


. 


agreement submitted by the said committee? A. 
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“The | committee furtlier state that the North 175 
American Phonograph Company, through their 

; Vice-President, A. O. Tate, have offered the man- 
agement of the New York ‘agency to Charles A. 
Cheever and Richard Townley Haines, agreeing to 
pay them for their services. Richard Townley 
Haines has the consent of the North American 

\ Phonograph Company to devote the necessary 
time to the affairs of the New York Phonograph 
Company.”’ 

x-Q. 158. At said meeting of March 3, 1893, did 
the Board take any action with reference to the 
said agreement which had been submitted? A. 
Yes. ‘*On motion of Charles A. Cheever, seconded 
by William Fahnestock, the agreement was 
approved.’’ 

x-Q. 159. Do you know whether Richard 
Townley Haines did in fact act for the North 
American Phonograph Company in the conduct of 

*a New York agency of that Company, subsequent 
es 1, 1893? A. Yes, I remember now that he 
id. 

x-Q. 160. Do you know whether Complainant’s 
Exhibit 22 was executed between North American 
Phonograph Company and New York Phonograph 


Company on or about July 1, 1893? A. Yes, it 177 
was. ; 


x-Q. 161. Did you ever see the original instru- 
ment in possession of New York- Phonograph 
Company? A. Yes, I have seen it. 

x-Q. 162. Is Complainant’s Exhibit 22 a correct 
copy of the original? A. Yes. 

x-Q. 163. Was the original signed by Thomas 
A. Edison as president of the North American 
Phonograph Company? A. Yes. 

x-Q. 164. Did it bear the seal of the North 

American Phonograph Company? A. Yes. 
x-Q. 165. Do you know who was secretary of the 


x-2, 
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North American Phonograph Company at the 


time of the date of the instrument? A. I should 
say Mr. Cleveland Walcutt. | 
-x-Q. 166. Did he attest the seal of the North 


_ American Phonograph Company? A. Hedid. 


x-Q. 167. Was the instrument, after being signed 


. and sealed, as you have described, delivered to 


179 
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New York Phonograph Company? A. I think it 
was. > 
x-Q. 168. Do you only think it was or do you 
know whether it was or not? A. T am sureit was. 


x-Q. 169. Do you know what has become of the © 


original of Complainant’s Exhibit 22? A. I do 
not. ’ 
x-Q. 170. After the delivery of the original of 
Complainant’s Exhibit 22 to New York Phono- 
graph Company, and from July 1, 1893, to July-1, 
1895, did New York Phonograph Company sus- 
pend its business in phonographs, graphophones 
and supplies? A. Yes. 

x-Q. 171. During that period of two years’of 
suspension, did the North American Phonograph 
Company first, and then its receiver, John R. Har- 
din, carry on the business formerly carried on by 
New York Phonograph Company within the State 
of New York? A. Hedid. 7% 


x-Q. 172. Was any claim made by New York 


Phonograph Company against John R. Hardin, 
Receiver, for royalties due to New York Phono- 
graph Company under the agreement of July 1, 
1893, Complainant’s Exhibit 22, for the business 
carried on by said Receiver within the State of 
New York? A. Yes, there was. 

x-Q. 173. Referring to Complainant’s Exhibit 
125, to refresh your recollection if you wish to do 
so, can you state when the claim was made, what 
proceedings were had upon the claim, and what 
amount, if any, was eventually paid by said Re- 


61 
ceiver to New York Phonograph Company upon 
said claim, and.as the result of said proceedings? 
AT remember that there was a case against Mr. 
Hardin in April, 1895, and it was decided in our 


* , favor, and the amount was about $1,600, which 


was paid to us. 

x-Q. 174. That is, in April, 1895, or thereabout, 
a claim against the Receiver was filed on behalf of 
New York Phonograph Company, is that correct? 
‘A. That is correct. 

x-Q. 175. When was payment of the $1,600 
made by the Receiver to New York Phonograph 
Company? A. Referring to the minute book, I 
find that at a special meeting held on May 14, 1896, 
the President reported that settlement. had been 
made with the Receiver of the North American 
Phonograph Company for the amount of $1,600. 

x-Q. 176. That payment by the Receiver to New 
York Phonograph Company of $1,600 was made 
subsequent to the order filed April 28, 1896, form- 
ing part of Complainant’s Exhibit 125, was it not? 
A. It was. | | 

x-Q.177. And the amount paid is the amount 
mentioned in said order of April 28, 1896, is it not? 
A. It was. 

x-Q. 178. In the affidavit of Richard Townley 
Haines, forming part of Complainant’s Exhibit 
125, he says; ‘‘Since his said appointment said 
Receiver has sold phonographs and supplies there- 
for within said State of New York, to the value, 
as deponent is informed and believes, of over 
$20,000, and has made no payment to New York 
Phonograph Company on such sales, nor in any 
way recognized the rights of New York Phono- 
graph Company’’; it is true, is it not, that the 
Receiver did sell phonographs and supplies there- 
for within the State of New York, between August 
21, 1894 and April 24, 1895; it is true, is it not, 
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184 that between said times the Receiver made no pay- 


ment to New York Phonograph Company 0a such 
sales? A. That is true. 
x-Q. 179. It is also true, is it not, that by reason 


of the proceedings taken by New York Phonograph . 


_ Company in the Court of Chancery of New Jersey, 
“the Receiver was ordered to pay and did pay to 


185 


186 


‘New York Phonograph Company the sum of $1,600 
on account of such sales of phonographs and sup; 
plies therefor, within the State of New York? 

A. That is true. ; . 

x-Q. 180. From the time of the organization of 
complaint, arising out of the consolidation of its 
predecessors, on or about September 12, 1890, 
down to July 1, 1893, the date of the suspension 
agreement, New York Phonograph Company main- 
tained an office for active business purposes at 257 


‘Fifth Avenue, did it not? A. It did. 


x-Q. 181. And subsequent to July 1, 1893, New 
York Phonograph Company surrendered its lease 
of said premises to the North American Phonoa- 
graph Company, did it not? A. It did 

x-Q. 182.. And New York Phonograph Company 
gave its consent, did it not, that Richard Townley 
Haines, who had formerly been active in the busi- 
ness of New York Phonograph Company, and was 
secretary of New York Phonograph Company, 
should act for the North American Phonograph 
Company in charge of the sales agency established 
by the North American Phonograph Company in 
New York, under said agreement of July 1, 1893? 
- A. It did. 

x-Q. 183. And thereupon, subsequent to July 1, 
1893, New York Phonograph Company ceased to 


conduct its business of selling and using phono- - 


graphs and supplies, &c., and such business was 


taken up and carried on by the North American — 


~ 
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Phonograph Company and its Receiver? A.-That 187 


is true. 

x-Q. 184. The payment of $1,600 by Hardin, the 
Receiver, you say was made about May, 1896; 
now, referring to Complainant’s Exhibit 15, what 
do you find to be the date on which the certificate 
of the incorporation of defendant was filed with 
the Secretary of State? . A. The 27th day of Janu- 
ary, 1896. — ; 

x-Q. 185. Now, subsequent to January 27, 1896, 
the date of incorporation of defendant, National 
Phonograph Company, did New York Phonograph 
Company join with National Phonograph Com- 
pany and the Edison Phonograph Works in any 
suit for the purpose of protecting the rights of New 
York Phonograph Company under its contracts 
with the North American Phonograph Company? 
A. Yes, they did. 

x-Q. 186. Have you examined Complainant’s 


Exhibits 10 and 11, on file in the office of the Clerk 


of the Circuit Court of the United States, Southern 
District of New York? A. I have. 

x-Q. 187. And what appeared to be the date upon 
which the bills of complaint were filed? A. Octo- 
ber 9, 1896. 


' x-Q. 188. Those two suits in which the bills 
were filed October 9, 1896, were respectively num- 
bered 6434 and 6435, were they not? A. They 
were. 

x-Q. 189. And National Phonograph Company 
and Edison Phonograph Works and New York 
Phonograph Company were the complainants in 
each, were they not? A. They were. 

x-Q. 190. And Columbia Phonograph Company 
and Edward D. Easton were the defendants in 
each were they not? A. They were. 

x-Q. 191. Did you examine the signatures ap- 
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190 pended to each of the said two bills of complaint, 
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filed October 9, 1896? A. I did, 
x-Q. 192. Is the signature, New York Phono- 

graph Co. by Noah Davis, Attorney, in the hand- 

writing of Noah Davis? A. It is, on each. 

x-Q. 193. Are the signatures “Noah Davis”’ 
and ‘‘A. L. Pincoffs’’ of counsel for New York 
Phonograph Company on each of said bills of 
complaint, in the handwriting of said Noah Davis 
and said A. L. Pincoffs, respectively, if you are 
familiar with the handwriting of each of them ? 
A. They are, and I am familiar with their hand- 
writing. 

x-Q. 194. It is a fact, is it not, that Messrs. 
Dyer & Driscoll appeared as solicitors in each of 
said suits for the New York Phonograph Com- 
pany, as well as for National Phonograph Com- 
pany and Edison Phonograph Works? 

A. It is. 

x-Q. 195. Did New York Phonograph Company 
authorize any one to have Messrs. Dyer & Driscoll 
act as solicitors for it in said two suits ? A. Not 
to my knowledge. 

x-Q. 196. Noah Davis, however, was general 
counsel at that time for New York Phonograph 
Company, was he not? A. He was. 

x.Q. 197. Did he not have power to represent 
the company in such litigation? A. He did. 

x-Q. 198. At the time of examining the said 
two bills of complaint, did you examine the other 
papers forming the records in the said two suits, 
and did you find among them Complainant’s 
Exhibits 12 and 13, being orders of discontinuance 


- of said two suits? A. -I did. 


x-Q. 199. When were the orders of discontinu- 
ance entered and filed ? A. December 9, 1896. 
x-Q. 200. Was New York Phonograph Company 


consulted with reference to the discontinuance of 
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those suits or eithér of them? A. Not to my 193 


knowledge. 2 

x-Q. 201. Now,.in your answer to Question 62, 
yon state: ‘*No, there was something done in 
1896, exactly why, I do not understand it,—I can- 
not say, but I have heard Mr.' Haines say several 
times ‘that Judge Noah Davis was empowered to 
represent this company to joinin a suit against the 
Graphophone Company ’’; I ask you whether the 
the two suits of which the bills of complaint and 
the orders of discontinuance forming Complain- 
ant’s Exhibits 10, 11, 12 and 13, constitute the 
suit against the Graphophone Company referred 
to by you in your answer to Q. 62? 

A. They do. 

x-Q. 202. In your answer to Q. 62, you go on to 
say: ‘‘I never knew exactly the result of this, but 
I have understood that some kind of a deal was 
made, the particulars of which I have never 
heard ;’’ I ask you whether, after reading the 
record in said suits, you do not now know the 
results thereof; namely, that they were discon- 
tinued. A. I do. 

x Q. 203. And does it not appear that the suits 
were discontinued upon the consent of Messrs. 
Dyer & Driscoll, acting alone for all the complain- 
ants, including New York Phonograph Company? 
A: That is true. 

x-Q. 204. Now, with reference to the deal to 
which you referred in your answer to Q. 62, I ask 
you to look at Complainant’s Exhibit 23, being the 
contract dated December 7, 1896, between the 


American Graphophone Company and the National * 


Phonograph Company and the Edison Phonograph 
Works, and ask you to state whether that contract 
sets forth the deal which you had in mind. A. It 
does. 


x-Q. 205. That contract was executed, was it 
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196 not, on December 7, 1896, two days before the 


orders of discontinuance in the said two suits were 
filed? <A. It was. 


Adjourned to 2:15 o’clock Pp. Mm. Same place. 


Met pursuant to adjournment at 2:15 P. M. 
Same place. : 


Appearances : 
Same as at morning session. 


-x-Q. 206. Referring to the meetings of the 


197 Board, do you find that on February 10, 1896, any 


’ 
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action was taken by the Board of Trustees of New 
York Phonograph Company with reference to 
requesting Mr. Edison to protect the rights of New 
York Phonograph Company? A. Yes, I find, the 
following: ‘‘It was moved and seconded that the 
Secretary be instructed to write to Mr. Thomas A. 
Edison, congratulating him upon acquiring the 
assets of the North American Phonograpl Com- 
‘pany, and assuring him of our interest in his.suc- 
cess, and in the success of our Company, both of 
which we believe will be greatly benefited by his 
purchase, ‘requesting him to give instructions that 
no phonographs or supplies be sold or delivered 
for use in New York except through our company, 
and that a committee from our company will call 
upon him at his early convenience, A _com- 
mittee consisting of the president, Mr. William 


. Fahnestock and Mr. R. T. Haines was appointed 


by the chair to call upon Mr. T. A. Edison at. his 
early convenience and to report at the next meet- 
ing. The secretary reported that the Company 
had won its suit against John R. Hardin, Receiver 
for the North American Phonograph Company; 
also that Mr. T. A. Edison had purchased all of 


awe 67 
the assets of the North American Phonograph 
Company, including patent rights and good willof 
the company which were sold as a going con- 
cern.’’ 

x-Q. 207. In answer to question 44 you read 
the reference from the minute book to the appoint- 
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ment of the committee to confer with Mr. Edison, . 


but omitted to state the date; will you now state 
whether the date of the resolution set forth in your 
answer to Q. 44 was not January 31, 1898? A. 
January 31, 1898. 

x-Q. 208. In answer to Q. 42 you read the re- 
port of the chairman of the committee appointed 
to confer with Mr. Edison; did you, as stated in 
the report, together with Mr. John P. Haines and 
Mr. Lewis, call upon Mr. Edison at bis laboratory ? 

A. I did. ma. 

x-Q. 209. Where was the laboratory? ‘A: In 
Orange, I think it was, New Jersey. 

x-Q. 210. Will you state whether anyone other 
than Mr. Edison, Mr. Haines, Mr. Lewis and your- 
self were present at the time of your call upon Mr. 


' Edison? A. Mr. Gilmore was present at the in- 


terview, but Ido not remember whether anybody 
else was or not. ~ ' 

x-Q. 211. Is the Mr. Gilmore who was present at 
that interview with Mr. Edison, William E. Gilmore, 
president of defendant National Phonograph Com- 
pany? A. Heis. . 

x-Q. 212: Now state fully the conversation that 
took place at Mr. Edison’s laboratory at the time 
of said call? A. Mr. Edison is, as you know, very 
hard to communicate with, as he appears to be 
very deaf; Mr. Gilmore acted as a sort of translator 
and go-between between Mr. Edison and ourselves ; 
we asked Mr. Edison to continue giving supplies 
and machines to our company, and he said that he 
would be very glad to do so if we would go into 
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business and send him orders, and he would treat 
us the same as anybody else in the business; we 
told Mr. Edison that inasmuch as we had paid 
$225,000 to him, and contributed some of our stock, 
we didn’t consider that we were sto be put upon 
the same plane as other dealers; Mr. Edison then 
told us that he wouldn’t treat us any different 
from anybody else, and told us that we had better 


establish our rights before we talked to him, and 


finally referred us to Mr. Dyer, his lawyer, to con- 
sider the same subject. i 
x-Q. 213. What, if anything, did your com- 
mittee say to Mr. Edison as to the basis of- the 
request made to him? A. We went to Edison 
because we understood that he was selling machines 
and supplies to other parties in our territory!’ I 
think also that we intimated to Mr. Edison that we 
might sue him if he continued to supply other 
people in our territory. : 
. x-Q. 214. Was anything said at the interview 


_with reference to Mr. Edison having purchased the 


assets of North American Phonograph Company? 
A. Yes, we went there understanding that Mr. 
Edison owned the National Phonograph Company 
and had bought up everything that was left of the 
North American Phonograph Company, and we 
regarded him as head of the whole enterprise. 

x-Q. 215. When you got there did you state to 
Mr. Edison what you have just said. you had in 
mind? A. Yes. 

x-Q. 216. State as fully as you can, at the present 
time, what was said during the conversation ‘upon 
this point? A. My recollection is, that we went 
over the entire ground and stated to Mr. Edison 


the position of our company from the start up to . 


that time, emphasizing the fact that we were ready 
to do business and he was the only person that 
stood in the way, and we had tried every way to 
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do business, and made this personal appeal to 
him. “Suet 

x-Q. 217. Did you refer to a letter having been 
sent to him under the resolution of February 10, 
1896, which you have read? A. Was thatthe let- 
ter congratulating him? 

x-Q. 218. Yes? 

A. Yes. 
_ x-Q. 219. What, if anything, did Mr. Edison say 
in regard to that letter? A. Ido not remember 
what Mr. Edison said, any more than what I have 
stated, that his answer to everything was to get 
into business and I will treat you well, the same as 
anybody else. “t 

x-Q. 220. Did Mr. Edison acknowledge receipt 


of theletter? A. I shouldsay he did. 


x-Q. 221. Now state as fully as you recollect 
what part William E. Gilmore took in the inter- 
view, and what, if anything, was said by him? A. 
I cannot remember anything in particular that Mr. 
Gilmore said, but he referred every question to Mr. 
Edison, apparently acknowledging that Mr. Edison 
was the head or the master of the situation. 

x-Q. 222. As I understand you, at the interview 
with Mr. Edison at his laboratory, you and the 
other members of the committee representing New 
York Phonograph Company, requested of Mr. 
Edison that New York Phonograph Company be 
supplied by him and his companies with phono- 


graphs and supplies, under the original contracts — 


made by New York Phonograph Company with the 
North American Phonograph Company; is that 
substantially correct? A. It is. — 

x-Q. 223. Did William E. Gilmore, who was 
Present, interpose any objection to the requests 
made by your committee to Mr. Edison? A. I do 
not remember that he did. 

x-Q. 224. Did hesay that your committee should 
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make the request of the National Phonograph 
Company and not of Mr. Edison? A. I am sure 
he did not. 

x-Q. 225. Did Mr. Gilmore say that Mr. Edison 
had assigned his bid for the assets of the North 
American Phonograph Company to the National 
Phonograph Company and to Ott, and that Mr. 


Edison had no control or authority in the qnes- _ 


tion of supplying New York Phonograph Company 
with phonographs and supplies? A. Im sure he 
did not, and Iam equally sure that he left it to Mr, 
Edison to answer all the questions. _ 

x-Q. 226. Did Mr. Gilmore at that interview offer 
on behalf of himself, or on behalf of the National 
Phonograph Company, or on behalf of the Edison 
Phonograph Works, or on behalf of anybody, to 
supply New York Phonograph Company within the 
State of New York with phonographs and supplieS? 

A. I am sure he did_ not. 

x-Q. 227. Did he refuse, either alone or in connec- 
tion with Edison to supply New York Phonograph 
Company with phonographs and supplies, or did 
he leave the matter entirely with Mr. Edison. 

A. He left it entirely ‘with Mr. Edison. 

x-Q. 228. Did Mr. Gilmore act in accord with Mr. 
Edison at the interview? A. Yes. 

x-Q. 229. Did Mr. Gilmore object to any state- 
ments made by Mr. Edison to your committee? 

A. I do not remember that he made any objec 
tions. ; 

Mr. Camp: Was Mr. Gilmore present during the 


- entire interview ? 


Witness : He was. 

x-Q. 230. The committe to confer with Mr. Edi- 
son was, you say, appointed January 31, 1898, and 
reported June 3, 1898; can you state approxi- 
mately at what month or date between those two 
times your committee called upon Mr. Edison? 


1 a 


A. Ishould say we must have been there in May, 
1898. 
x-Q. 231. The time of this interview was subse- 


* quent to the cessation of business within the State 


of New York by the Receiver Hardin, of the North 
American Phonograph Company, was it not? 

A. It was. , 

x-Q. 232. It was also subsequent to the discon- 
tinuance of the two suits brought by Edison Phono- 
graph Works, National Phonograph Company, and 


“ New York Phonograph Company against Columbia 


Phonograph Company and Edward D. Easton? 
A.. It was. 


x-Q. 233. From the time that New York Phono- 


_ graph Company surrendered its office and its busi- 


ness to the North American Phonograph Company 
under the agreement of July 1, 1893, has New 
York Phonograph Company received any supplies 
or phonographs, or other goods, wares and mer- 
chandise, from the North American Phonograph 
Company, or from Hardin, its Receiver, or from 
Thomas A. Edison, or from Edison Phonograph 
Works, or from National Phonograph Company or 


‘ from the Edison Phonograph Company. A. I think 


not. : 

x-Q. 234. Referring to the paragraph marked 
Third of Complainant’s Exhibits 49 and 50, wherein 
New York Phonograph Company and the Metro- 
politan Phonograph Company each ‘‘admits the 
validity of all patents relating to phonographs, 
phonograph-graphophones and appliances therefor 
now held or which may hereafter be held by the 
party of the first part, or under which it may hold 
licenses exclusive in their character, or under which 
its business may be conducted, and the validity of 
its rights under or title thereto, and will not dis- 
pute the same, or make use of, or be interested in, 
or cause others to make use of or be interested in, 
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any phonographs or phonograph-graphophones, or 
appliances therefor, or any instrument of a similar 
kind not leased, licensed, or authorized by the 
party of the first part or its assigns;’? has New 
York Phonograph Company at any time done any- 
thing to question the validity of the patents 
referred to in said third paragraph? A. It has 
nat. 

_ x-Q. 235. And has New York Phonograph Cqm- 
pany been interested in or caused others to make use 
of, or be interested in any phonographs or phono- 
graph-graphophones, or appliances therefor, or any 
instrument ofa similar kind not leased, licensed or 
authorized by the North American ec 


' Company or its assigns? A. It has not. 


x-Q. 236. Since then, as you have testified, New 
York Phonograph Company was unable to secure 
supplies through Mr. Edison,was there any source 
open to New York Phonograph Company that you 
know of from which, under its contract, and in 
accordance therewith New York Phonograph Com- 
pany- could secure phonograpns or phonograph- 
graphophones, or appliances therefor for the pur- 
pose of doing business? A. None whatever. 

x-Q. 237. Thomas A. Edison was president of 
the Edison Phonograph Company, was he not? 

A. He was. 

. x-Q. 238. And he was president of the Edison 
Phonograph Works, was he not? A. He was. 

x-Q. 239. If Thomas A. Edison, National Phono- 
graph Company and the Edison Phonograph 
Works, and the Edison Phonograph Company, or 
any one or more of them, are not the successors 
and assigns of the North American Phonograph 
Company, do you know who the successors or 
assigns of the North American Phonograph Com- 
.pany are? 

Mr. Pelzer ; Objected to as irrelevant, in- 
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competent and immaterial, and as calling for 217 


the opinion of the witness, and further for the 
reason that the records show who the pur- 
chasers of the assets of the North American 
Company were. 


A. I do not know of anybody else but Edison, ° 


who is the successor. 

x-Q. 240. Would it be possible as a business 
proposition, for New York Phonograph Company 
to exercise the exclusive rights which it claims 
within the State of New York to sell and use 
phonographs aud supplies, in competition with 
hundreds of others to whom the same phonographs 


and supplies are sold? A. It wonld not. 


x-Q. 241. Now, referring again to the busiuess 
activity of New York Phonograph Company prior 
to the suspension agreement, dated July 1, 1893, 
do you find that on November 4, 1391, the Board 
took any action with reference to the purchase of 
blanks? 

Witness refers to minute book. 

A. Yes. It reads as follows: ‘‘It was moved, 
seconded and carried, that the officers of the com- 
pany be authorized to use their discretion with 
reference to the purchase’ of phonographs blanks 
direct from the Edison Phonograph Works or else- 
where, in their judgment for the best interest of 
the company.”’ 

x-Q. 242. All phonograph blanks were manu- 
factured by the Edison Phonograph bine were 
they not? 

Mr. Pelzer: Objected to as the question 
states what is contrary to the facts, and further 
for the reason that the witness has already 
testified that he does not know what kind of 
blanks were used by the Soeplatanns, 

A. I think so. 
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x- -Q. 243. What I meant particularly in the pre- - 
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secured by New York Phonograph Company for 
use on the phonograph were manufactured by the 
Edison Phonograph Works? 

Mr. Pelzer : Objected to on the ground that 
the witness has testified that the New York 
Company received its supplies from the North 
American Company, and further that he was 
not familiar with the details of the business, 
and had nothing whatever to do with the 
ordering of supplies. 

A. That is my understanding. 
x-Q. 244. The Edison Phonograph Works manu- 
factured all phonographs and phonograph supplies 


’ which the North American Phonograph Company 


dealt in, did it not, so faras you know? A. That 


was my understanding. 


x-Q. 245. As matter of fact, the blanks used,by 
New. York Phonograph Company and its predeces- 
sors were obtained from the North American Pho- 
nograph Company, were they not? A. So Tunder- 
stand. 

x-Q. 246. Referring to the minutes of November 


19, 1891, can you state whether New York Phono- 


299 


graph Company was doing business in the furnish- ‘ 


ing of batteries for the running of phonographsand 


. similar machines? A. I remember that they did 


do business in batteries as well, as some machines 
that were wound up. Extract from meeting held 
November 19, 1891, reads as follows: ‘‘ A proposi- 
tion was received from the Automatic Phondédgraph 
Exnibition Company and referred to a committee 
composed of John P. Haines, William Fahnestock 
and Richard Townley Haines for action. On 
motion of Noah Davis, seconded by Charles A. 
Cheever, the committee were authorized to take 


‘ such action in the matter as they should judge best 


d- 


for the interest of the company.”’ 


XN 


15 
* x-Q. 247. "Riedic to the minutes of May 26, 
1892, to refresh your recollection, can you state 
whether New York Phonograph Company had done 
business with the Automatic Phonograph Exhibi- 
tion Company in supplying that company with 
phonographs for use within the State of New York? 

A. I remember very well that we did, and also 

furnished them with records. 
_ x-Q. 248. Just state generally what you now 
recollect with regard to the business done with that 
company? .A. My recollection is that we furnished 
them with machines and a certain number of rec- 
ords, and received in retarn a certain proportion of 
the receipts; all the money, as I remember, was 
handed over to us first, and we kept the account. 

x-Q. 249. Referring to the minutes of July 12, 
1892, to refresh your recollection, can you state 
whether New York Phonograph Company discussed 
at that meeting the question of prices in its basi- 
ness? A. That is correct; I remember distinctly 
that we made up onr mind that we must reduce 
expenses, and a committee was appointed to take 
action on that matter. 

x-Q. 250. Do' you not recollect that at the same 
meeting the prices of phonographs and supplies 
were discussed? <A. Yes, I see that is correct; if 
I remember right, the price of supplies was ad- 
vanced by the parent company, and it made a seri- 
ous difference in our receipts. I think this occurred 
several times, and it seemed that whenever we were 
getting ahead in our business we had a fresh diffi- 
culty with the North American Company regarding 
the price of supplies, they being rather arbitrary 
with regard to their prices and marking up prices. 

x-Q. 251. Referring to the minutes of October 
31, 1892, can you state whether New York Phono- 
graph Company did any busines in automatic at- 
tachments used in connection with the phonograph? 
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IT ask you to refer to the minutes merely to refresh 
your recollection. A. I find the following: ‘‘ Re- 
port of the Executive Committee was submitted 


‘and approved. On motion duly seconded the. Ex- 


ecutive Committee was authorized to settle the 
differences existing between the New York Phono- 
graph Company and the Automatic Phonograph 
Exhibition Company, and was instructed to-get 
written authority from the North American Pho- 
nograph Company and others holding judgments 
against the Automatic Phonograph: Exhibition 
Company to use the automatic attachments to be 


_turned over by the Automatic Phonograph Exhibi- 


tion Company, and the necessary admission from 
them relinquishing all claims to the said mechanism 
under the various judgments referred to.’’ 

x-Q. 252. AsI understand your testimony, the 


‘complainant furnished the Automatic Company 


with phonographs for use only; did the Automatic 
Company give the complainant any security for 
tne return of the machines? A. They deposited 
money in the Knickerbocker Trust ee for 
that purpose. 

x-Q. 253. Referring tothe minutes of Wovdmnber 


~ 9, 1892, to refresh your recollection, can you state 


whether New York Phonograph Company dealt in 
storage batteries in connection with phonographs, 
&c.? A. They did. 

x-Q. 254. Referring to the minutes of December 
20, 1892, and February 17, 1893, state if you can 
from present recollection what occurred with refer- 
ence to the question of selling phonographs and 
discontinuing the leasing thereof? A. I think 
they decided to sell machines, although the North 
American Company would not give them the dis- 
count they asked; in other words the company 
decided to sell machines under protest. 

x-Q. 255. The North American Phonograph 
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‘Conipany had the right to require New York 


Phonograph Company,.as well as the other sub- 
companies, to ‘‘give the public the option of either 
leasing or purchasing the said instruments;’’ that 
is, phonographs or phonograph-graphophones, did 
it not; before answering, refer to the eleventh 
paragraph of complainant’s exhibits 49 and 50: 
(Witness refers to exhibits.) A. That is correct. 

x-Q. 256. The reason why New York Phono- 
graph Company protested against selling the ma- 
chine was, was it not, as stated in the minutes of 
December 10, 1890, that New York Phonograph 
Company found the system of leasing profitable? 

A. It was. 

x-Q. 257. Circular letter No. 49 of the North 
American Phonograph Company required the sub- 
companies to sell phonographs, did it not? A. It 
did, if I remember. 


ant’s Exhibit 109, suspended the requirements, 
did it not? A. That is correct; it did suspend 
the requirement of selling machines. 

x-Q. 259. Were you present at the meeting of 
stockholders of complainant, March 17, 1893, 
called for the purpose of ratifying the suspension 
agreement with the North American Phonograph 
Company? A. I can’t say; I don’t remember. 

x-Q, 259. Referring to the minutes of February 
6, 1894, can you state when the agreement of J uly 
1, 1893, went into effect? A. July 1, 1893. 


21, 1894, was any request made of the North 


monthly statement? A. That is correct. I think 
we hadn't had any statement of receipts, and we 
wanted the North American Company to tell us 
what business they had done. 

x-Q. 261. After giving up its office at No. 257 


x-Q. 258. And circular letter ‘No. 51, Complain- 


x-Q. 260. Referring to the minutes of February | 


American Phonograph Company for a written »| 
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232 Fifth Avenue did complainant take a new office, 
and if so where? A. 32 Park Place, New York 
City. 

x-Q. 262. It isa fact, then, is it not, that down 
to July 1, 1893, New York Phonograph Company 
was activaly engaged in business within the State 
“of New York? A. That is correct. 


x-Q. 263. During the suspension agreement from | 


July 1, 1893, to July 1, 1895, did New York 
Phonograph Company take any action with refer- 
ence to protecting its territory from invasion by 
others; for the purpose of refreshing your recol- 
lection, consult the minutes of November 16, 1894, 
and February 27, 1895? (Witness refers to minute 
book.) A. Yes, attention was called to. the 
American Graphophone Company operating in our 
territory, and Judge Noah Davis was authorized 
-to commence suit against Walcutt, Miller & aa 
“pany, and others. 

x-Q. 264. You were a member of the Executive 
Committee of the Board of Trustees of the New 
York Phonograph Company for many successive 
years, were you? A. Yes. 


233 


_ Adjourned to ‘Wednesday, Wovanihar ae at i 
934 o’clock. Same place. 


~ 


1) 


No York, November 11, 1903. 


" Met pursuant toadjournment at 11 o’clock a.M., 
at the office of the Commissioner, 8S. M. Hitch- 
cock, 15 William Street, New York City. 


Appearances : 
Louis Hioxs, Esq., and 
Exisna K. Camp, Esq., for Complainant. 
WILLIAM PELZER, Esq., for Defendant: 
Cross-examination of MR. sips nr oe meee con- 
tinued. 


By Mr. Hicks: 

x- Q. 265. Will you state your residence and 
occupation? A. Residence 22 East 51st Street; 
my Office is 2 Wall Street'and my business is a 
broker. 

x-Q: 266. Are you a member of any firm, and if 
so what? A. I ama member of my own firm, 
Fahnestock & Company, No. 2 Wall Street. 

x-Q. 267. Are you a member of the New York 
Stock Exchange? A. Iam, and have been for 22 
years. 

x-Q. 268. In your answer to Q. 5, you say that 
when you accepted the office of Treasurer of com- 
plainant, you learned that all the books and papers 
of the company had been placed by the former 
Secretary of the company, Evans, in the hands of 
counsel, Messrs. Purdy, Squire & Rowe; for whom 
were Messrs. Purdy, Squire & Rowe counsel? 

Mr. Pelzer: Objected to as irrelevant, in- 
competent and immaterial. 

A. They said they were counsel for Evans. 

x.Q. 269. Will you state what you know in re- 
gard to Lemuel E. Evans, with reference to com- 
plainant, and the litigation brought by complain- 
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238 ant against the Edison interests te—nforce its con- 
tract rights? : 
Mr. Pelzer : Same objection. 
A. At the beginning of the litigation, Evans was 
a great believer in the suit, going about and collect- 
ing money from the various stockholders to carry it 
on; after a certain time he changed his attitude 
entirely and went directly to the opposite side and 
did everything to hinder us; there is only one in- 
ference to draw, and that is that he was hired to 


do so. 


e 


Mr. Camp: Did Mr. Evans ever render any 
account to you or any other officer of New 
York Phonograph Company of the moneys so 
collected? . ; 

Mr. Pelzer : Objected to as irrelevant, in- 
competent and immaterial, and further for the 
-peason that any queStions arising between Mr. 
Evans and the New York Company have no 

5 bearing whatever on the matters here at issue 
between the New York Company and the 
National Company, and notice of motion is 
here given to strike out the queStions and 


239 


eal answers on that line of examination. | 
Mr. Hicks: Complainant’s counsel states 
940 ~~. that the further testimony in the cause will 


show that Evans has acted for and represented 
_. defendant, National Phonograph Company. 
A. Inever saw any statements by Mr. Evans at 
any time; not even for the $75.00 I loaned him 
one time myself. 

_x-Q. 271. You know, however, of your own 
knowledge that Evans did collect money from the 
stockholders for the purpose, as he claims, of the 
litigation? 

Mr. Pelzer: Same objection and notice of 


motion. 
A.-I'do, and he came to see me ‘several times on 


* > < 
81 2. 


t ie eee 
one He a time to get me to subscribe 241 . 
’ lt w . 
the Company. as such a very good thing for 
x-Q. 272. Did Mr. Evans . 
; . e 
for his sudden change of fae ae ee See 
Mr, Pelzer: § ge 
* hare. ame objection and notice of 


A. None whatever, and he disappeared from view 


‘and we had great:difficulty in finding him 


x-Q. 273. Can you state of yo 
your own knowl 
nig New York Phonograph Company ‘in ms 
ils presented to it since the time th ; 
have been treasurer? <A. It has ir 


By Mr: Hicks : F 


x-Q. 274. In your answer 
( to Q.5 you ref 
incre branches of the defense, monte aa tie 
p eacention of the New York Phonograph Co : 
pany . Suit against the National Phonograph Com. 
ni! 7 se now state in detail what are the 
ranches of the defense to whi 
’ ch 
= eae in your,said answer? A. I aie “i ad 
: I had to pay Messrs. Purdy, Squire & Rove 
a Ly said to be acting for Evans, for our hooks 
bg _ they held, and the next time I met aes. 
a pie & Rowe was at the election at 24: ; 
: - n, at which they seemed to be very active Fy 
bats ae ge doing everything in their 
set the electi jecti i 
mt Ans ac ection by objecting to every 
. it Evans has brought a suit against New 
Onograph Company, has he not, u 
alleged claim for salary? a 
Mr. Pelzer: 8 jecti 
ee ame objection and notice of 
A. That is correct. ; 
x-Q. 276. Messrs. Purd i : 
7 y, Squire & Row 
a3 attorneys for Evans in that suit, do te care 
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Mr. Pelzer: Same objection and notice of 
motion. 
A. They do. 


x-Q. 277. And in that suit New York Phono- 
graph Company has set up, in addition to its»de- 
nial of Evans’ claim, a counter-claim for moneys 
had and received by Evans to and for the use of 
New York Phonograph Company, has it not? 

_Mr. Pelzer: Same objection and notice of 
motion. 

= at is true. ’ 

. 278. Are the moneys referred to in the 
Arata aita the moneys which you say Evans 
collected from the stockholders to aid complainant 


_ in carrying on its litigation? 


Mr. Peizer: Same objection and notice of 
motion. - 

A.. They are. 

_ X-Q. 279. Does New York Phonograph Company 
owe anything to Evans for salary? 

Mr. Pelzer: Same ebpotar and notice of 
motion. © % 

A. Not to my knowledge, and I do not find that 
he éver was entitled to any salary, there being no 
mention of it in any of the records. 

x-Q. 280. In April, 1908, did not one John E. 
Helm bring suit against the American Grapho- 
phone Company and Columbia Phonograph Com- 
pany General, alleging that he was suing on be- 


‘ half of New York Phonograph Company? - xT 


understand that to be the case. 

x-Q. 281. Did not Messrs. Purdy, Squire & 
Rowe appear as solicitors of record for Helm in 
that suit? A. That is correct. 

‘ x-Q. 282. And when testimony began to be 
taken on behalf of the complainant Helm in that 
suit, did not Howard W. Hayes, Esq., counsel for 
this defendant in this suit, appear as counsel for 


e 


7; 83 
Helm in said suit and conduct the examination of 
witnesses? A. That is correct. , 

x.Q. 283. In April, 1902, was not an application 
made on behalf of one William Carman to the At- 
torney-General of the State of New York to bring 
an action against complainant and its directors to 
procure a judgment, dissolving complainant and 
forfeiting its corporate rights and for the appoint- 
ment of a Receiver and to remove the directors 
from office and to distribute the assets of com- 
plainant? A. It was. 

x-Q. 284. Now, can you state who made the affi- 
davits in support of that application by Carman to 
the Attorney-General and for the purpose of re- 
freshing your recollection you may refer to the 
original papers upon the application served upon 


‘New York Phonograph Company, if you have 


them. A. Evans and McCoy and Purdy and 
Washington Brockner. 

x-Q. 285. The Evans and McCoy mentioned by 
you as having made such affidavits are Lemuel E. 
Evans and Joseph F. McCoy, are they not? A. 
They are: 

x-Q. 286. They were each at one time directors 
of complaint, were they not? A. They were. 

x-Q. 287. Now, state what you know with ret- 
ence to McCoy, and what association, if any, has 
existed between him and Evans and Howard W. 
Hayes, of counsel for defendant, and John E. 
Helm? ~ 

Mr. Pelzer: Objected to as irrelevant, in- 
competent and immaterial, and as having no 
bearing on the matters here in issue. 

A. McCoy is a broker and during the time that 
the books were in the hands of Messrs. Purdy, 
Squire & Rowe, an accurate list of all the stock- 
holders was made, which list I saw at the election; 
McCoy used avery effortin his power py letters and 
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%50 personal interviews to induce the stockholders +7 Purdy of the ions of Purdy, Squire & Rowe? A, 253 


That is correct. 


sell out to him; he has been to see me at least ten 
times to know what I would take for my stock, 
and asking me whether I would sell him enough 
stock to hand the control overto the Edison inter- 
ests; he claims that he does this simply for the 
commission that he gets, but I have no knowledge 
of that fact; he was present at the election, and 
was on the defeated ticket; he is still in the same 
business. I have seen probably 20 letters that he has 
written within the last year with the same object in 
view, that is the purchase of stock; he is always 
present whenefer there is a sale anywhere or any 
place of New York Phonograph stock, and when 
-he doesn’t like to appear himself he sends someone 
else to represent him; I am almost inclined to be- 
lieve that it is only a matter of money with Mr. 
McCoy, and think that for a consideration he 
might join us in the purchase of stock or any other 
thing we wished him to do. : 

x-Q. 288. You were subpcenaed to testify in this 
suit on behalf of the defendant, were you not?” 

A. Iwas. - yaad 

x-Q. 289. Who served the subpeena upon you? 

“A. Mr. Joseph F. McCoy. sie 

x-Q. 290. Before the beginning of the’ suit 
wherein Helm is complainant, above referred to, 
were any papers served upon you? A. Yes, there 
were. - 

x-Q. 291. By whom were those papers seryed? 
A. I think by McCoy; he has served so many 
papers on me that itis safe to say he served those. 
Iam sure it was McCoy. I remember having a 
conversation with him. 

x-Q. 292. The Purdy who you say made an affi- 
davit in support of Carman’s application to the 
Attorney-General, was James W. Purdy, Jr., the 


- 


x-Q. 293. Can you state whether Carman’s ap- 
plication to the Attorney-General was granted or 
denied, and the date thereof? A. I think it was 
denied, but I do not know the date (witness refers 
to papers); it was deniedon July 30, 1902. ~ 

x-Q. 294. You have spoken of the activity of 
Joseph F. McCoy after he went over to the defense; 


“was not McCoy associated with Evans prior to the 


election of the Board of Trustees of complainant in 
February, 1903, in an effort to secure control of 
sufficieut stock of complainant to elect a Board of 
Trustees nominated by them? A. He was. 

x-Q. 295. Did not Evans and McOoy represent 
to the stockholders of New York Phonograph 
Company in their said efforts, and if a new Board 
of Trustees should be elected, of which they, 
Evans & McCoy, should be members, the litigation 
in this suit of New York Phonograph Company 
against National Phonograph Company would 
stop? A. They did, and I have seen copies of - 
that letter stating facts as you have stated them. 

x-Q. 296. Did they send a circular letter to the 
stockholders of New York Phonograph Company 
at the time mentioned, and to the effect men- 
tioned? A. They did, forgetting that they had 
asked the same people to subscribe when the suit 
was started against Edison, telling them how good 
it would be for the company. 

x-Q. 297. Were you present at the election of 
Trustees of complainant at Tarrytown, in Febru- 
ary, 1903? A. I was. 

x-Q. 298. Will you state whether more than one 
ticket for Trustees was nominated, and if so, what 
were the names appearing upon each ticket? A. 
There were two tickets nominated; one ticket— 
the first being for John P. Haines, James Slater, 
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Daniel F. Lewis, William Fahnestock, Frederick’ ” 


G. Bourne, and James L. Andem and H. M. Fun- 
ston; the other ticket was for John E. Helm, 
James W. Gladstone, Joseph M. Hill, Joseph F. 
McCoy, Lemuel E, Evans, Scott Tremain, and 
William Markgraf. 

x-Q. 299. Which ticket was elected? A. The 
ticket headed by Mr. Haines. 

x-Q. 300. Were Messrs. John E. Helm, Joseph 
F. McCoy and Lemuel &. Evans present at the 
election? ‘A. They were. 

x-Q. 301. Was James W. Purdy, Jr., and Allen 


 C. Rowe, of the firm of Purdy, Squire & Rowe, 


present? A. They were. 

x-Q. 302. Is it not afact that John E. Helm, 
referred ‘to, is associated with Howard W. Hayes, 
counsel for defendant herein, at Newark, New 
Jersey? 

Mr. PRizer : Objected to as irrelevant, in- 
competent and immaterial. 

A. That is true. 

x-Q. 303. Did you and Mr. Andem, Secretary 
of New York Phonograph Company, ever address 
a letter to said John E. Helm, in care of Mr. Hayes, 
at the Prudential Building, Newark, New Jersey? 

A. I did. 

x-Q. 304. And was not that letter subsequently 
produced by, Mr. Hayes, as counsel for Helm, and 
offered in evidence on his behalf in the suit of 
Helm against the American Graphophone Com- 
pany, etal.? A. That is correct. 

- x-Q. 305. Was not James W. Gladstone also 
present at said election? A. He was. 

x-Q. 306. Do you know whether or not Mr. 


| @ladstone was at that time, or prior thereto, an 


e 


employe of Thomas A. Edison? 
. Mr. Peizer : Objected to unless the witness 


87 
can state as to his own knowledge‘and further 
that it is incompetent and immaterial. 
A. I do know that he was. There were no 


259 


stockholders present of prominence who voted for , 


the ticket headed by Mr. Helm; they were nothing 
but a lot of lawyers and clerks to my mind and 
had no possible interest in the New York Phono- 
graph Company. 

x-Q. 307. One of the lawyers present, to whom 
you refer, was Frederick C. Fischer, was he not? 

A. He was. 

x-Q. 308. Mr. Fischer is likewise associated with 
Howard W. Hayes, is he not, at Newark, N.J.? 

Mr. Pelzer: Same objection. : 

A. I understand that to be the case. 

x-Q. 309. Mr. Fischer verified an affidavit before 
Howard W. Hayes, as a notary public, did he not, 
in a pfoceeding brought subsequent to the election, 
to set it aside, and in support of that proceeding? 

A. He did. 

x-Q. 310. After the election of the ticket headed 
by Mr. Haines, was a petition made to the 
Supreme Court of New York, to set aside the elec- 
tion? <A. It was. 

x-Q. 311. Who made the petition, and in answer- 
ing this question you may refer to the original 


/papers served upon the New York Phonograph 


Company in this proceeding, if you have them? 
(Witness refers to papers.) 

A. Lemuel E. Evans. 

x-Q. 312. State the date of verification of this 
petition, if it is verified? A. February 26, 1903. 

x-Q. 313. Who appeared as attorneys for the 
petitioner Evans upon this proceeding? A. Purdy, 
Squire & Rowe. 

x-Q. 314. Now, state who made affidavits i in sup- 
‘port of Evans’ said petition? A. John E. Helm, 
Schuyler C. Jacques, Joseph F. McCoy and Allan 
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C. Rowe; Lemuel B. Evans, John E. Helm, Fred- 


erick C. Fischer, Allan C. Rowe, George M. Clarke, 
Joseph F. McCoy, that is all. 

x-Q. 315. Where you have mentioned the name 
of any affiant twice in your last answer, you 
meant that such affiant made an affidavit for each 
time you mentioned his name? A. That is cor- 
rect. 


x-Q. 316. The affidavit of Fischer, and one of , 


the affidavits of John E. Helm, referred to by you, 
were verified before whom? A. Howard W. 
Hayes, at Newark, in the County of Essex and 
State of New Jersey. , 

x-Q. 317. Was the petition of Evans to have the 
election set aside granted or denied? A. It was, 
denied April 13, 1903. 

x-Q. 318. By what Justice and in what Court? 
A. Justice Samuel T. Maddox, at a Special Term 
of the Supreme Court at New York, held in and 


' for the County of Kings, atthe Court House there- 


264 


in, on the 13th day of April, 1903. 7 

x-Q. 319. At the said election in February, 1903, 
did you observe anything which showed whether 
or not the books of New York Phonograph Com- 
pany, which you say had been put by Evans in 
the possession of Purdy, Squire & Rowe, had been 
available to and opened to the inspection and use 
of John E. Helm? A. There was no doubt what- 


ever in my mind of this fact; Helm had an accurate 


list of stockholders and checked them off as each 
vote was taken. 

x-Q. 320. Did you notice whether Helm made 
any marks of a peculiar kind upon the list which 
he had in his hand at the time of the meeting? 
A. He did; he checked them in the same manner 
that the book had been checked while in his pos- 
session, which fact was pointed out to me by Mr. 
Andem. 


ae Mr. Peizer: Answer is objected to for the 


89 


~? reason that it does not appear that the books 
were ever in the possession of Mr. Helm, or 
that they were ever examined by him. 

x-Q. 321. Will you describe the checks used by 
Mr. Helm at the time referred to by you? A. I 
cannot describe the check mark, although I remem- 
ber to have seen it and to have studied it with Mr. 
Andem that day. 

x-Q. 322. You have stated that the check marks 
employed by Mr. Helm were on the books of the 
company after the books were returned to com- 
plainant from the offite of Messrs. Purdy, Squire 
& Rowe; for the purpose of refreshing your recol- 
lection, I ask you to look at the stock register of 
New York Phonograph Company and state 
whether you find those marks in the stock regis- 
ter. A. Yes, I do. j 

x-Q. 323. Now, if you cah, after refreshing your 
recollection, state thecharacter of the marks made 
by Mr. Helm at the meeting of Trustees referred 
to? A. They were circles around the numbers of 
the stock certificate. 

x-Q. 324. And were the circles made by Mr. Helm 


at the meeting referred to, similar to the circles 


which appeared about the numbers of the stock 
certificates of complainant, in its stock registér, 
after the said stock register had been returned to 
complainant from the office of Messrs. Purdy, 
Sqnire & Rowe? A. They were. 

x-Q. 325. Previous to the election in February, 
1903, were any efforts made that you know of, by 
John E. Helm to obtain stock of New York Phono- 
graph Company? A. Joseph McCoy seems to have 
made all the purchases for Mr. Helm, and I know in 
Particular that theday before theelection Mr. McCoy 
bought from the Matthiesen Estate the Matthiesen 
stock for the sum of $1.75 per share, Mr. Matthiesen 
having told me that he would give it to me at $2.00 
@ share, but that if I didn’t take it he would sell 
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it to the Edison people. Mr. Matthiesen has 
previously given me his proxy and contributed 
something towards the suit; the stock was in the 
name of Clemens Weiss, and McCoy was obliged to 
pay Mr. Weis, I think, about $50 for his proxy to 
enable Mr. Helm to vote the stock at the meeting, 
the stock books being closed at the time. ' 

x-Q. 326. How many votes were cast, and upon 
how many shares of stock, for the ticket headed by 


‘Mr. Helm, at said election of Trustees? <A. 5,290 


shares. j 

x-Q. 327. Can you state whether any consider, 
able part of the said 5,290 shares, upon which said 
votes were cast, was transferred shortly prior to 
the date of the said election. A. My impression 
is that they transferred all they could, but I do not 
know the exact amount. : ; 

x-Q. 328 Have you attended the meetings of 
stockholders from time to time since the organiza- 


‘tion of complainrnt? A. Right along. 


x-Q. 329. Do you know whether prior to the 
meeting in February, 1903, any contest took place 
over the election of Trustees of complainant? A. 


' Never to my knowledge. 
x-Q. 330. You have looked over the minute book 


of the company, and do you recollect reading any 
record of an election of trustees of the company 


‘at which two tickets were nominated prior to 


February, 1903? A. Never; there never was any- 
thing but a single ticket at any previous election 
to my Knowledge. 

x-Q. 331. Have the efforts of McCoy, Evans and 
Helm, or any one or-more of them, to secure stock 
of complainant, continued since the said election? 
A. They have. McCoy is unceasing in his efforts 
to procure stock. : 

x-Q. 332. Do you know whether after the denial 
by the Attorney-General of Carman’s petition that 


_ application was made by Carman to the Supreme 


a il a 
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Court for leave to bring suit against New York 
Phonograph Company for the same purposes for 
which he requested the Attorney-General to bring 
suit? A. That is my understanding. 

x-Q. 333. It is a fact, is it not, that Carman did 
obtain such leave ez parte, that is, without notice, 


and that upon motion subsequently made by New. 


York Phonograph Company, the leave previously 
granted was by the Justice whd had granted it, 
Mr. Justice Dickey, revoked after full argument 
upon notice? <A. That is true. 

x-Q. 334. This second application of Carman 
was made some time about May, 1903, was it not? 
A. That is my impression. 

x-Q. 335. The papers upon which’ Carman re- 
quested leave to bring suit were the same, were 
they not, as those used of his be!..!f fot the 
Attorney-General in his application to the At- 
torney-General? A. They were. 

‘x-Q. 336. Is it not a fact that from time to time 
New York Phonograph Company has issued cir- 
culars to the trade and price lists in the effort to 
re-establish its business? A. That is a fact. 

x-Q. 337. Has not New York Phonograph Com- 
pany continuously maintained a principal office at 
Tarrytown, New York? A. Always. 

x-Q. 338. Has not New York Phonograph Com- 
pany, from the time of its incorporation, con- 
tinuously maintained one or more business offices 
in the City and County of New York? 

A. It has. 

x-Q. 339. The office of New York Phonograph 
Company to-day in the City and County of New 
York is at 140 Nassau Street, is itnot? A. It is. 

x-Q. 340. Has not New York Phonograph Com- 
pany an office for business purposes at 53 East 11th 
Street? A. It has. 

x-Q. 341. Have not the Trustees of New York 
Phonograph Company had available for use for 
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74 the holding of their meetings an office at No. 2 


275 


Wall Street? A. They have. 

x-Q. 342. Are there any other points that occur 
to you at the present time with reference to the 
election at Tarrytown in February, 1903? A. I 
can simply repeat what I have already said, that the 
company was represented there by the President, 
the Secretary and myself, with our attorney; the 
other side was represented by Mr. Evans, about fite 
lawyers or clerks, and their object seemed to be to 
impede i in every way the election; it took us two 
hours to elect a temporary chairman, who was Mr. 
Daniel F. Lewis; after that we completed the elec- 
tion of the ticket, which occupied us until quar- 
ter-past six; there was objection made by the 
Edison interest to every vote we cast, and frequént 
reference was made fo honor and fairness in the 
election, but no mention was made of carrying 
away the books and keeping them from proper 
officers, and the whole meeting was just, in my 
opinion, a demonstration against the company. 

x-Q. 343. Daniel F. Lewis has long been inter- 
ested in New York Phénograph Company, has he 


-not? A. He has. 


x-Q. 344. Is he a large stockholder, and has he 
been? A. Yes. 

x-Q. 345. Has he been a director and member of 
the various, committees of complainant in former 
years? A. He was. 

x-Q. 346. How did it happen that Evans and 


McCoy ever became directors of thecompany? A. 


My impression is that they had some position in 


: the late Charles A. Cheever’s office, and were put 


in by him. 

*x-Q. 347. Just previous to the time that Evans 
and. McCoy ceased to assist New York Phonograph 
Company and began to assist in the defense of this 
suit, and began to aid in attacks upon New York 
Phonograph Company, did not the stockholders of 


New York Phonograph Company refuse to re-elect 
them as trustees? A. They did, and I have often 
thought that perhaps Evans’ feelings toward the 
company that time dated from his not being elected. 

x-Q. 348. Will you now state generally,who have 
been the large stockholders in New York Phono- 
graph Company since its organization, and who 
have been in control of the affairs and business of 
the company since its organization? A. Mr. John 
P. Haines and myself, and, up to the time of his 
death, Mr. Haines’ brother, Richard Sil aia 
Haines. 

x-Q. 349. Besides ‘those that you have men- 
tioned, can you name any well-known men who 
have been stockholders of complainant or members 
of its board of trustees from time to time? A. 
The Matthiesen Estate, James A. Constable, 
Kessler & Company, Brayton Ives, Spencer Trask, 
Estate of R. L. Cutting, Blake Brothers, August 
Bélmont, Judge Dillon, Noah Davis, Seward Webb 
and Frederick G. Bourne, and James Slater. 
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Adjourned to Monday, November 16, 1903, at 


11 o’clock. 


— 
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New York, November 16, 1903. 


. Met pursuant to adjournment at the office of the 
Examiner, S: M. Hitchcock, No. 15 William Street, 
New York City. 


Appearances : 


ExisHa K. Camp, Esq., for Complainant. 
-Witi1amM PewzeEr, Esq., for Defendant. 
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Re-direct examination of William Fahnestock by | 


Mr. Pelzer: 
R.-D. Q. 350. Referring to the requirement of 
the North American Company to give the public 
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the option of leasing or purchasing machines, do 
you know whether any of the other local com- 
panies opposed the sales system? A. No, I do 
not know. 

R.-D. Q. 351. Did the New York Company con- 
tinue both the leasing and sale systems dfter.the 
issuance of circular No. 49 by the North American 
Company? A. I cannot recollect. 

R.-D. Q. 352. I understand that subsequent to 
the issuance of the circular No. 49, the North 
American Company: issued a second circular, with- 
drawing the requirement to give the public the 
option of leasing or buying; now, if thatis so, will 


that not serve to refresh your recollection as to° 


whether or not the New York Company carried on 
both the leasing and sale system, or, continued on 
the leasing system alone? A. I am somewhat 
clondy about this matter, but it seems to me that 
the reason why people did not buy machines was 
that the machines that the North American Com- 
pany gave us were not up to date; in other words, 
they did not give us their best machines. 

R.-D. Q. 353. Then do I understand that the 
New York Company actually tried the sale sys- 
tem, and that for some reason or other that system 
proved a failure? A. That is my recollection. 

R.-D. Q. 354. And did the New York Company 


‘still believe that the rental system was preferable, 


so far as the interests of the New York Company 
were concerned? A. My recollection is that the 
company generally preferred to rent, as by so 
doing they kept track of the supplies that were 
necessary for the machines, the parties coming back 


_to us to buy. 


R.-D. Q. 355. What was the rental price of each 
machine? A. I do not remember; I would not 
like to state. 

R.-D. Q. 356. Have you any idea of the total 
number of machines which the New York Com- 
pany had out on rental? A. Not the slightest. 
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R.-D. Q. 357. Prior to July 1, 1893, werg the 
officers of the New York Company paid salaries 
for their services? A. My impression is that Mr. 
Richard Townley Haines had a salary; I think it 


was $1,500, but I do not remember, and I think no 


one_else had a salary. 

R.-D. Q. 358. Do you recollect what the annual 
rental of the New York Company’s offices at 257 
Fifth Avenue was? A. I do not recollect, except 
as I have already stated. 

R.-D. Q. 359. Please look at your answer to 
x-Q. 150 and see if that will serve to refresh your 
recollection as to the annual rental of the offices at 
257 Fifth Avenue? A. We paid $2,000 for eleven 
months. 

R.-D. Q. 360. That was for the period running 
from June 1, 1892, to May 1, 1893, so that the an- 
nual rental prior to that time must have been more 
than $2,000, is that your understanding? A. Yes. 

R.-D. Q. 361. How large an office force did the 
New York Company have at that place of business? 
A. Ishould say from memory under ten persons. 

R.-D. Q. 362. Have you any idea what the salary 
list amounted to? A. I have not. 

R.-D. Q. 363. Have you any idea what ap- 
proximately the annual operating expenses of the 
company were prior to July 1, 1893? A. No, Ido 
not remember. 

R.-D. Q. 364. Have you any books of the com- 
pany with you which would. show the operating 
expenses of the company prior to July 1, 1893? 
A. I have none with me. 

R.-D. Q. 365. Does the minute book contain an 
annual report of the company? A. I don’t think 
it does. Upon examination I find it does not, it 
simply refers to the treasurer’s report. 

R.-D. Q. 366. Have you any idea what the finan- 
cial condition of the New York Company was on 
July 1, 1893? A. No, I have not. 
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R.-D. Q. 367. Did the New York Phonograph 
Company ever declare a dividend? A. Never. 
R.-D. Q. 368. Please look at the Minute book 
and state the dates of the various annual meetings 
from the organization of the company, and state 
whether or not a Board of Trustees was elected 
each year? 
(Witness refers to Minute book.) 
A. The first one was held on the 8th day of Feb- 
Tuary, 1889; the first meeting-of the Board of 
Trustees was held on the 12th day of February, 
1889; the second meeting was held February 4, 
1890; the trustees elected were John P. Haines, 
John D. Cheever, Richard Townley Haines, Noah 
Davis, W. Seward Webb, William Fahnestock and 
John L. Martin; the next meeting was held on 
February 10, 1891, the same officers were elected 
at that meeting, except Martin; at the meeting of 
February 10, 1891, an Executive Committee was 
elected consisting of John P. Haines and Richard 
Townley Haines, who were authorized to act for 
the Board of Trustees in accordance with the 
power conferred upon them by the by-laws; the 
next one’was February 2, 1892; the same Board 
were elected with the addition of Samuel. Insull; 
the next meeting was February 7, 1893; the same 


‘trustees were elected with the exception of J. 


Herbert Johnston in the place of Mr. Insull; the 
next meeting was February 6, 1894, same trustees 
as the previous year were elected; the next meet- 
ing was February 5, 1895, in place of Mr. Johnston, 
Sidney A. Smith was elected; the next meeting 
was February 4, 1896, and in place of Mr. Sidney 
Smith Mr. Louis Gregory was elected; the next 
meeting was February 2, 1897, at which John P. 
Haines, William Fahnestock, Noah Davis, W. 


Seward Webb, Charles A. Cheever, Louis Gregory 


aid D. F. Lewis were elected; the next meeting 
was on March 1, 1898, at which the same board 
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were re-elected; the next meeting was February 
7, 1899, at which the following were elected: 
Charles A. Cheever, William Fahnestock, W. 
Seward Webb, Victor E. Burke, 8S. F. Noyes, 
Thomas C. Powell and William Holzer; the next 
meeting was held February 6, 1900. Thereafter a 
Special Meeting of the Board of Trustees of New 
York Phonograph Company was held at the office 
of the company, 253 Broadway, on Friday, Sep- 
tember 21, 1900, pursuant to notice. Present: 


. §. F. Noyes, Thomas C. Powell, majority of Trus- 
, tees; the Secretary reported that no annual meet- 


ing had been held since February 7, 1899, he also 
reported the death of Mr. Charles A. Cheever, late 
President, and a committee consisting of the vice- 
president, secretary and treasurer were appointed 
to prepare suitable resolutions in relation thereto ; 


_ the resignations of Messrs. William Fahnestock, 


W.. Seward Webb and William Holzer were pre- 
sented, and the board proceeded to the election of 
members to fill the vacancies. On a ballot being 
taken, Messrs. Scott Tremain, H. M. Funston and 
L. E. Evans were duly elected as trustees; the 
next meeting was held February 5, 1901, at which 
were elected H. M. Funston, Scott Tremain, L. E. 
Evans, J. L.. Andem, T. C. Powell, Joseph F. 
McCoy and William Holzer; the next annual meet- 
ing of the stockholders of the company was held 
at the office of the company at Tarrytown, Febru- 
ary 4, 1902; the following directors were elected : 
W. Seward Webb, William Fahnestock, F. G. 
Bourne, J. Herbert Johnston, James L. Andem, 
F. 8. Smithers and H. M. Funston; the next 
meeting was held February 3, 1903, and the names 
of the trustees elected were Daniel F. Lewis, James 
Slater, Frederick @. Bourne, John P. Haines, 
William Fahnestock, H. M. Funston, James L. 
Andem. The names of the trustees mentioned in 
the certificate of incorporation of The New York 
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Phonograph Company, wis shall manage the con- 
cerns of said company for the first year are, John 
P. Haines, John D. Cheever, Richard Townley 
Haines, Noah Davis, William Fahnestock, W. 
Seward Webb, John L. Martin. 

R.-D. Q. 369. Please read the record of the 
meeting which should have been held on February 
6, 1900? A. It reads as follows: ‘‘The Annual 
Meeting of The New York Phonograph Company 
was duly called to be held at Tarrytown, New 
York, on Tuesday, February 6, 1900, at 11 o’clock 
A. M., and the call was published in the Tarry- 
town Argus on January 29, 1900, and February 
3, 1900; nostockholder appearing at the time and 
place of meeting, no meeting was held, L. E. 


_ Evans, Secretary..”” 


R.-D. .Q. 370. Do you.find that the minute 
book has any reference to the resignation or elec- 
tion of directors between February 7, 1899, and 
“lens 21,1900? A. No, I do not find any. 

R.-D. Q. 371. Now, please look at the by-laws 
of the company, ,and see if they contain any section 
in regard to members of the Board of Trustees hold- 
ing over in case no annual meeting is held? A. Yes, 
I find Article III, section 2d, reads as follows: 
‘¢ The term of office of such trustees shall be for 
one year from the annual meeting and until others 
are chosen and qualify in their stead.” 

R.-D. Q. 372. So that in accordance with the 
by-laws, the failure to hold an annual meeting on 
February -6, 1900, resulted in the board elected 
February 7, 1899, holding over until a new election 
was held; is that right? 

Ur. Camp: Objected to as to calling for a 
conclusion on the part of the witness. 

A. I shonld so understand it. 

R.-D. Q. 373. So that the Board of Trustees, as 
properly constituted, in accordance with the 


by-laws, on September 21, 1900, consisted of 


y 


ear 
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Charles A. Cheever, William Fahnestock, W. 
Seward Webb, Victor E. Burke, 8S. F. Noyes, 
Thomas C. Powell and William Holzer, who were 
elected at the annual meeting held February 7, 
1899? 
_ Mr. Camp: Objected to as to form and as 
calling for a conclusion on the part of the 
witness. ’ 
A. There were no changes in the meantime. 
R.-D. Q. 374. Referring now to the minutes of 
the Special Meeting of the Board of Trustees, held 
at 253 Broadway, on September 21, 1900, please 
state whether S. F. Noyes and Thomas C. Powell 
represented a majority of the Board of Trustees as 
constrtuted on that date? A. The minutes say 
they did. 
R.-D. Q. 375. Do the minutes indicate aa 


. any one else besides Mr. Noyes and Mr. Powell 
wére present at that meeting? A. They make no 


other mention. 
R.-D. Q. 376. Now please read in full the minu- 
tes of the special meeting held September 21, 1900? 


’ A. In addition to what I have already read, and 


which appears in answer to R.-D. Q. 368, the fol- 
lowing appears: ‘‘On motion the following officers 
were duly elected: S. F. Noyes, President, H. M. 
Funston, Vice-President, Scott Tremain, Secretary 
and Treasurer. On motion Messrs. Noyes, Evans 
and Tremain were duly ‘chosen as an Executive 
Committee.”’ 

R.-D. Q. 377. Now, please examine the minute 
book and state whether or not any meetings were 
held, either. by the Board of Trustees, or by the 
stockholders, between February 6, 1900, and Sep- 
tember 21, 1900? A. No, I don’t find any. 

R.-D. Q. 378. Why did you resign as a member 
of the Board of Trustees in the year 1900? 

Mr. Camp: Objected to as immaterial and 
irrelevant. 
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A. M7 Haines resigned, and my old associates 
resigned, and I decided to resign also. ae 

R.-D. Q. 379. Do you know why your associ- 
ates had retired from the Board? 

Mr. Camp: Same objection. 

A. Ido not. 

R.-D. Q. 380. Please refer again to the minute 
book and state when the next meeting was held 
after September 21, 1900, and what took place at 
that meeting? A. A special meeting was held on 
October 22, 1900, which read as follows: Present, 
8. F. Noyes, H. M. Funston, L. E. Evans, Scott 
Tremain. 
read and approved. The resignation of Mr. S. F. 


Noyes, as President, was presented and duly ac- 


cepted with regret. Mr. H. M. Funston was duly 
elected as President and L. E. Evans as Vice- 
President. A contract relating to prosecution of 
suits was submitted by Mr. Tremain, wherein Mr. 
J. L. Andem, of Cincinnati, Ohio, agrees to prose- 
cute without cost to the company. On motion it 
was resolved that the officers of this company are 
hereby authorized and empowered to execute and 
deliver to Mr. James L. Andem, of Cincinnati, 
Ohio, the contract now submitted, bearing 
date October 22, 1900, whereby he is empowered 


-to commence and prosecute suits on behalf of this 
_ company against any and all parties infringing on 


the territory of this company. On motion 
resolved, that the officers of this company are 


hereby authorized and empowered to execute a 


contract or contracts with such party or parties as 
may be decided upon by the Executive Committee 


of this company,regarding the disposition of certain 


rights conveyed or deeded by one G. Bettini, with 

to this company, on date of February 
19, 1892, for such sum or sumsof money as in their 
opinion is a full or fair value for the rights so dis- 
posed of by them on behalf of the company; and 


The minutes of the last meeting were ° 
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they are furthermore instructed and empowered to 301 
bring such suit or suits as in their opinion may be 
necessary to enforce the claim of this company 
against said Bettini for royalties due to this com- 
pany as embodied under same contract of February _ 
19, 1892. The disposition of rights as contained’ 
therein not conflicting in any way with the accrued 
royalties due to this company, or the collection 
thereof. On motion, resolved, that the copy of 
resolutions adopted at Cincinnati, Ohio, Septem- 
ber 25, 1900, by the Fifth Annual Convention of 
the -National Phonograph Association be spread 
upon the minutes by pasting on the minute book 
a printed copy of same as handed to us by the 302 
Secretary of the National Phonograph Association. ~ 
Resolutions adopted Cincinnati, Ohio, September 
25, 1900; by the Fifth Annual Convention of the 
National Phonograph Association. To the National 
Phonograph Association: The Special Committee 
appointed to consider the best plan of action to be 
adopted by the several local phonograph companies 
to maintain and enforce their contract rights with 
the North American Phonograph Company and its 
successors, respectfully report the following, to 
wit: That the sale of phonographs and supplies in 
various parts of the United States by Thomas A. 
Edison, through the National Phonograph Com- 393 
pany, is in flagrant violation. of the rights 
of the various local companies having exclu- 
sive franchises covering the territory where such - 
sales are conducted. Your committee therefore 
recommend that immediate concerted action be 
taken by said local companies to enforce their 
rights by injunction and to recover the profits and 
damages resulting from such unlawfulsales. Your 
committee further recommend that to give effect to 
the foregoing resolution a special committee of five 
be appointed, of whom the president of this asso- 
ciation, Mr. J. W. Clancey, shall be chairman, the 
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power of this association, to determine a basis’ of 
concerted action to secure the co-operation of all 
the companies therein, to employ counsel to begin 
and prosecute actions at law or in equity for the 
benefit of the allied interests and to determine an 
equitable plan for distribution of the costs and 
benefits of such action among the companies who 
ratify the plan of procedure and participate therein. 
Respéctfully submitted, E. D. Easton, Chairman; 
J. L. Andem, R. C. Kinkead. . 

A resolution to accept the report of the commit- 


tee and to approve and adopt the recommendation ° 


contained therein, was carried by vote of the Con- 


- vention, September 25,1900. Attest, J. L. Andem, 


~Secretary. ; 

Special Committee appointed by the National 
Phonograph Association to carry out instructions 
contained in the foregoing resolutions: A. W. 
Clancey, Chairman, Chicago, Ill.; J, L. Andem, 
Cincinnati, Ohio; Edward D. Easton, Washington, 
D. C.; Robert C. Kinkead, Louisville, Ky.; 
Lemuel E. Evans, New York City. 


The meeting adjourned. Scott Tremain, Secre- 


‘ tary.”’ : ; ee 


R.-D. Q. 381. Please refer again to the minute 
book and state when the next meeting was held, 
and what took place at that meeting? A. The 


‘next meeting was held on November 11,1900. The 


minutes of the previous meeting were read and 
approved. The call for meeting was also read. 
The various reports of the Executive Committee to 
date were read and approved; it was on motion 
resolved that the contract or agreement as made 
with James L. Andem, of Cincinnati, Ohio, and 
bearing the date of October 22, 1900, and relating 
to the prosecution of suits, and which was ap- 
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proved at the special meeting of the Board of 
Trustees held at this office October 22, 1900, be 
now cancelled and destroyed, by reason of there 
being an omission therein, and that the new con- 
tract in lieu thereof, together with a collateral 
agreement, as made with said Mr. James L. Andem, 
of Cincinnati, Ohio, and bearing dates respectively 
of November 9, 1900, and duly approved bg the 
Executive Committee and executed by the officers 
of the company, be now approved and each agree- 
ment placed on file. On motion the meeting ad- 


_ journed. Scott Tremain, Secretary.”’ 


R.-D. Q. 382. You have omitted to state who 
were present at this meeting of November 11, 
1900? <A. Present, H. M. Funston, L. E. Evans, 
Scott Tremain, S. F. Noyes. 

_R.-D. Q. 383. When was the next meeting held? 
A. The next meeting was the annual meeting held 
at Tarrytown, February 5, 1901. 

‘R.-D. Q. 384. Does anything appear on the 
minute book between the record of the meeting 
held November 11, 1900, and the annual meeting 
held February 5, 1901? A. I don’t see any. 

R.-D. Q. 385. Now, please look at the stock 
register and state how many shares of stock stood 
in the name of Victor E. Burke on February 7, 
1899, and whether or not he is still a stockholder? 
A. Iam not sufficiently acquainted with the facts. 


Adjourned to Friday, November 20, 1903, at 11 
. o’clock a.m., same place. < 
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New York, February 19, 1904. 


Met pursuant to notice at the office of Samuel 
M. Hitchcock, Esq., Standing Examiner, No. 15 
William Street, New York City, at 11 o’clock. 


Appearances : 


Louis Hicks, Esq., for the Complainant. 
@uar.zs M. Hovaun, Esq., for the Respondent.’ 


Direct examination of FREDERICK C. RAN- 
DALL, a witness for the respondent : 


By Mr. Hough: 

Q..1. What is your position? A. I am Trust 
Officer of the Central Trust Company of New 
York. 

Q. 2. Have you produced at this hearing an 
agreement dated June 13, 1889, between the North 
American Phonograph Company: and the New 
York Phonograph Company? A. I oa ai it 
now (witness produces paper). 

Q. 3. Can you state how long the instru you 


_ produced has been in the possession of the Central 


~ 312 


Trust Company? A. Not exactly—not the exact 
date. 

Q. 4. Can you state the date approximately? A. 
Yes, sir, about June 25, 1889. 

Q.5. Has this agreement been continuously i in 


~ the possession of the Trust Company since the date 


you mention? A. To the best of my knowledge 
and belief, yes. 
Q. 6. Have you produced the instrument to-day 
from the files of the Trust Company? A. Yes, sir. 
The respondent offers the instrument pro- 
duced by the witness in evidence as ‘‘ Re- 
pondent’s Exhibit No. 2.”’ 
Mr. Hough: The exhibit is an agreement 
made 13th of June, 1889, between The North 
American Phonograph Company and The New 
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York Phonograph Company, executed by both 313 


parties; signed also by Jesse H. Lippincott, 
Trustee, and by ‘‘Central Trust Company of 


, New York, by E. F. Hyde, Second Vice-Presi- 


dent.”’ 

It is agreed between counsel that Re- 
spondent’s Exhibit No. 2 is identical with and 
a duplicate of Complainant’s Exhibit 47, sub- 
ject to correction if any error should appear 
by comparison, and that Respondent’s Exhibit 
No. 2 need not be printed. 

Q. 7. Was this agreement, which you have pro- 
duced, originally deposited with he company in 
duplicate? <A. It was. 

Q. 8. Has your company now the duplicate 
original of this agreement? A. No, sir. 

- Q. 9. On what date did you part with it? A. 
June 21, 1902. 

“ Q. 10. And to whom did you hand it? A. To 
Mr. James L. Andem, Secretary of The New York 
Phonograph Company. . 

Q 11. Was there deposited with this agreement 
in duplicate any certificate or certificates of stock? 
“A. Yes, sir. 

Q. 12. What stock was deposited? A. 2,500 
shares of The New York Phonograph Company 


capital stock. 


Q. 13. To whom was the certificates made out? 
A. To Central Trust Company of New York, Trus- 
tee. 


Q. 14. Has your company still possession of 


that stock and the certificates therefor? A. Yes, 


sir 
Q.15. Have you produced another agreement, 
bearing date June 23, 1890, between the North 
American Phonograph Company and the Metro- 
politan Phonograph Company? A. I produce it 
now. 


Q. 16. How long has this instrument, now pro- 
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316 duced, been in possession of the Central Trust 
Company? A. Since the 18th of July, 1890. 
Q. 17. Has it been continuously in the posses- 
sion of the Trust Company since that time? A. 
To the best of my knowledge and belief; yes. 
Q.18. Have you produced it to-day from the 
files of the Trust Company? A. Yes. See 

Respondent offers instrument produced by 

the witness in evidence as ‘‘ Respondent’s Ex- 
hibit No. 3.” 

Mr. Hough: This exhibit is an ‘agreement 
made the 23d of June, 1890, between the North- 
American Phonograph Company and the Met- 
ropolitan Phonograph Company, executed by 
both parties, signed also by Jesse H. Lippin- 
cott, Trustee, and by ‘‘ Central Trust Company | 

‘ of New York, by G. Sherman, V. President.”’ 
It is agreed between counsel that Respond- 
ent’s Exhibit 3 is identical with and a dupli- 
cate of Complainant’s Exhibit No. 51, sub- 
ject to correction if any error should appear 
' by comparison, and that Respondent’s Ex- 
hibit No: 3 need not be printed. 
Q. 19. Was this agreement of June 23, 1890, 
originally deposited with your company in dupli- 
31g cate? <A. Yes, sir. 
Q. 20. Is your company now in possession of the 
duplicate original? A. No. 
Q. 21. On what date did you part with it? A. 
On the 21st of June, 1902. 
Q. 22. To whom did you hand it? A. To James 
-L. Andem, the Secretary of the New York Phono- 
' graph Company. 

Q. 23. Was there deposited with this agreement 
in duplicate any shares of stock or the certificate 
therefor? A. Yes, sir. 

Q. 24. How much stock was deposited and in 
what company? A. 2,500 shares of the capital 
stock of the Metropolitan Phonograph Company. 
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Q. 25. To whom was the certificate for that stock 
made out? A. To the Central Trust Company of 
New York. 


‘to your company as trustee? A. No, sir. 

Q. 27. Is that stock and certificate therefor still 

in the possession of your company? A. It is. 

Q. 28.-Have you produced any letters or notices 
‘received by your company referring to the stock 
«as to which you have testified from either the 

Metropolitan Phonograph Company, The New 
York Phonograph Company, or New York Phono- 
graph Company, or purporting to come from either 
of.the said companies? A. I am prepared to pro- 
duce a letter received from the New York Phono- 
graph Company. 

Q. 29. Under what date? A. October 3, 1894. 

- Q. 30. Will you produce that letter? 

“' Witness produces letter. 

‘ Q. 31. When was the letter you produce received 


the record I have here. 

' Q. 32. Was it received by you? A. No, sir. 

. Q. 33. How long has the letter been in your cus- 
tody and possession? A. About five years. 

Q. 34. And when it came in your custody and 
possession where was the letter? A. It was in the 
records in the escrow book containing this particu- 

’ lar escrow account. 

Q. 35. Do you mean that it is now about five 
years that that book and papers accompanying it 
containing this letter came under your immediate 
control? A. Yes; I mean to convey that idea. 

& _Q. 36. You found this letter with the other 
papers relating to these trusts as to which you 
have testified. A. Yes. ; 

Q. 37. And you have produced this letter from 
the files and records of the Central Trust Company? 
A. I have. 


by your company? A. Iam unable to state from 
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Q. 26. Was not the stock certificate made out : 
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Respondent’s Exhibit No. 5, being the letter 

of June 4, 1902, is identical (subject to com- 
' parison) with the same letter as copied in the 

minutes of New York Phonograph Company 

and inserted in the minutes of this case in the 
“ testimony of John P. Haines at x-Q. 348. 


; identification.”’ 

« Q. 39. Is the communication you have produced, 
Exhibit 4 for identification, the only letter you 
have received from either of the corporations I have 
i} named? A. Central Trust Company received a 
letter from New York Phonograph Company dated 


C. ’ : 
Q. 38. Are you familiar with the signature of Q. 47. Since the receipt of this letter of June 325 
i Richard Townley Haines? A. No, sir. ‘ 18th, 1903, has the same remained in your pus- 
C - By Mr. Hough: Mr. Hicks, do you admit session? <A. Yes, sir. 
‘| ' that this signature at the foot of the letter | Q. 48. Have you now produced all the corre- 
i produced is the signature of Richard Townley spondence in your possession or under your control 
«i Haines? relating to this matter since the date of the original 
i Mr. Hicks; In reply complainant’s counsel communication of October 3, 1894? A. Yes. 
states that he has never before seen the letter, Q. 49. You have made such search in pursuance ‘ ¢ 
= in question ; has no knowledge or information of the subpena duces tecum served upon you? — 
att concerning the letter, and is not prepared at A. Yes, sir. 
al! : _ . this session to make any admission in regard to Respondent. offers in evidence the letter 
. iH the letter or in regard to the signature thereto: produced by the witness dated June 4, 1902, 
| b Respondent’s counsel asks to have the letter | _marked ‘‘ Respondent’s Exhibit No. 5.” 
4 ~ 398 marked ‘‘Respondent’s Exhibit No. 4 for. Mr. Hough: It is stipulated and agreed 326 
| 


: June 4, 1902. Respondent offers in evidence letter of John ~ 
Q. 40. Have you brought that letter with-you? P. Haines, President, produced by the wit- 
A. Ihave. ness, under date of June 20, 1902, which is 


marked ‘‘ Respondent’s Exhibit No. 54,” of 
which the following isacopy: _ 


(Witness produces letter.) 
Q. 41. Has your company received any further 
tt - communications on the subject? A. Yes. The 
‘Re Central Trust Company received a letter from New 
324 York Phonograph Company dated June 20, 1902. 
_ Q. 42. Can you produce that letter? A. Yes. 
(Witness produces letter.) 
Q. 43. Have you received any further communi- 
cations from New York Phonograph Company? 
A. Yes. 
Q. 44. Will you kindly produce that letter? A. 
I produce a letter received from New York Phono- 
graph Company dated June 18, 1903. 
i Q. 45. Was this letter delivered to you in course 
of your business? A. Yes. 
Q. 46. Did it arrive by mail to your destination? 
X A. Yes. 


‘¢ New YorK PHoNoGRAPH CoMPANY, 397 
No. 140 Nassau Street, 4 


New York, June 20, 1902. 


CENTRAL Trust Company or NEw York, 
54 Wall Street, 
-New York, June 20, 1902. 
- GENTLEMEN: 
In compliance with your request of to-day, 
on behalf of New York Phonograph Company, 
we state. that New York Phonograph Co. is 
the legal successor of The New York Phono- 
graph Co. and Metropolitan Phonograph Co., 
the two companies named in our letter to you 
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dated June 4, 1902, and we also state that in 
making upon you the demand of said letter of 7 


June 4, 1902, for the extended licenses therein 
mentioned New York Phonograph Co. relin- 


quishes all claim upon your company for the 


stock deposited with said extended licenses 
with you as trustee. . 
Yours truly, 


Joun P. HarIneEs, 
Prest. 


James L. ANDEM, 
Secy. 
Received the above two extended licenses, 


JAMES L. ANDEM, 
Secy. N. Y. Phono. Co.”’- 


) ° 


June 21, 1902. 


‘Respondent offers in evidence the letter of 


* William Fahnestock as Treasurer, dated June 


18, 1903. 
_ Complainant’s counsel objects to the intro- 
duction in evidence of the letter of June 18, 
1903, upon the ground that it does not appear 
that William Fahnestock, Treasurer, was au- 
thorized to write or deliver the letter to the 
Central Trust Company, or to take any action 
in regard to the subject-matter of the letter. 
Letter is marked ‘‘ Respondent’s Exhibit 
No. 6,”’ and a copy of it is as follows: 


‘* New YorK PHONOGRAPH Company, 
No. 140 Nassau Street, 


New York June 18, 1903. 


CENTRAL Trust Company or New York, 
54 Wall Street, 
New York. 
GENTLEMEN : - 
I am instructed by the Executive Committee 
to call your attention to the letter sent you 


tts 111 
by this company, dated October 3, 1894, a 331 
copy of which I enclose, and to inform you 
that the conditions spoken of in that letter 
still continue. They therefore desire that the 
prohibition imposed upon you regarding the 
delivery of 2,500 shares of stock of The New 
York Phonograph Company, and the 2,500 
shares of stock of the Metropolitan Phono- 
graph Company therein referred to, shall re- 
main in force until you are notified by this 
company that its claims against this stock 
have been settled. 

WiILliaM FAHNESTOCK, 
Treasurer.”’ 


Q. 50. Mr. Randall, have you ever received any 
communications regarding the subject-matter of 


- these trusts from the North American Phonograph 


Company, or any one purporting to represent that 
company? A. No, sir. 

Q. 51. If any communications or paper writings 
on this subject had been received by the Central 


Trust Company from the North American Phono- 


graph Company, would such writing have passed 
into your control and been kept with the other 
papers relating tothe matter? A. Yes, sir. 

Q. 52. Is it true that in obedience to the sub. 
pena served upon you, you have examined the 
papers relating to this matter and found no com- 
munications from the North American Phonograph 
Company? A. Yes, sir. 

Q. 58. Mr. Randall, have you made similar 
search for communications from Mr. Lippincott re- 
lating to this matter? A. In my search among the 
Papers relating to this matter I found no commu- 
nication from Mr. Lippincott., 

Q. 54. In the course of the business of your com- 
pany would not all communications relating to the 
subject-matter of these trusts from whomsoever re- 
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the books of the Company, in person or by at- 
torney upon surrender of this certificate. 


Witness the seal of the said Company 

and the signatures of its President 

{szaL.] and Secretary, at the City of New 
‘York this 25th day of June, 1890. 
‘Cuas. A. CHEEVER, 

Cuas. Youna, , President. 


“Secretary. 2 


’ Fetrx Gotrscuatk. No. 


B125. 


Dated 18 
Signed and acknowledged in presence of 


9 


Copy of certificate of The New York Phono- 
- graph Company.) 

“*CapiTaL $1,250,000. 
Incorporated under the Laws of the State of 
New York. 

Number Shares 
55. 2500. 
Taz New York PHonograpy Company. 
This certifies that Central Trust Company of 


; left 
I | 334 ceived be kept with the original papers in this Las 837 
eat . Matter? A. Anything of importance. Capital stock $1,000,000. 
es : ‘ Q. 55. Will you please produce again the stock . . Increased June 25/90 to $1,250,000.00. 
He: certificates? Registered this Jan. 27, 1891, 
4 (Witness produces certificates.) _ CenTRAL Trust Company or New York, 
Mr. Hough: Respondent offers in evidence - Registrar of Transfers. 
aay? certificates of stock produced by the witness,, By I B. G@. MiTcHELL, Secy. a 
ia being certificate No. B125, for 2,500 shares of Vice President.’’ 
| the Metropolitan Phonograph Company, and ‘ 
{ Certificate No. 55, for 2,500 shares of The New [Across face of certificate ‘‘Shares $100. each.’’] 
« York Phonograph Company, marked respect- Metropolitan Phonograph Certificate in- _ 
if i ively Respondent’s Exhibits 7 and 8, copies of, dorsed on back in blank as follows: 
ct which are as follows: ? 6 ee Se : . 998 
iq have bargained, sold, assigned and tranferred, 
i (Copy of certificate Metropolitan Phonsgrapt and by these presents do bargain, sell, assign 
‘ Company.) and transfer unto 
(a ss rgesiacd under the laws of the State of the capital stock 
i a : New York, 1888. ‘named in the within certificate, and 
et : do hereby constitute and appoint 
i METROPOLITAN PHONOGRAPH Company. true and lawful attorney, irrevocable, for 
i _ "Shares 2500. we and in name and stead, but to use 
« SO Sen aan rtify int Denke "Benak Com: to sell, assign, transfer and set over, all or any 
ii : part of the said stock, and for that purpose to 
Ii pany of New York is the owner of Twenty-five Sige to all lay tpt 
i hundred (2500) shares of One hundred Dollars ee ee eee oe eee, ae oe ee 
ii! 3 : ment and transfer, and one or more persons to 
~ . each of the capital stock of the Metropolitan Bstitute with like full 
336 Phonograph Company, transferable only upon ee ae ae 339 


Raymond R. Wile 
HEESEEIROE | Libra ra 


———————— 


114 


New York, Trustee, is the owner of Twenty- 

. five Hundred Shares of the Capital Stock of 
The New York Phonograph Company, trans- 
ferable only on the books of the Company in 
person or by attorney, on surrender of this cer- 
tificate. 


115 


to use to sell, assign, transfer 343 


and set over all or any part of the said stock, 

and for that purpose to take and execute all 

acts of assignment and transfer and one or 

more persons to substitute with like full power. 
Dated ° 


- Signed and acknowledged in the presence 
f 


i This certificate is not valid without the sig- 

tk : natures of the Registrar and transfer agent. ii . es earn tn 

Hi Be os In testimony whereof the said Company ; 

‘ , has caused its corporate seal to be Cross-examination of Mr. Randall by Mr. Hicks: 

iy) ‘ : [sEAL.] hereunto affixed and this certificate to x-Q. 56. Do you know of any demand made 

H Pia be signed by its President and Secre- upon the Central Trust Company by the North Pate 
Hi pets tary, at the City of Poughkeepsie, American Phonograph Company or by Jesse H. 344 . 
i : ci Dutchess County, New York. May ‘Lippincott, individually or as Trustee, or by any 

H 10th, 1889. Joux P. Hax sate ‘ person or persons claiming under them or any one 

“i ety, R T u 5, : ae dock or more of them, for the 2,500 shares of stock in 

i : a se ‘ : The New York Phonograph Company, or for the 

st Secretary. Pet at 500 shares of stock in the Metropolitan Phono- 

Ht [Left hand “ graph Company, or for the certificates therefor, . Pats e 
Hale Peels “+ margin): ’ which you say were deposited with the agreements 
a Registered this 10th day of May, 1889. dated respectively June 13, 1889, and June 23, 

Hi Cenrra Trust Company or New YorE, 1890? A. To the best of my recollection no de- 
.) 3 Registrar. * mand was ever made upon the Central Trust Com- a 

Hel : B. G. Mrrousz1, = . pany by the parties named for the certificates and 

i i: Secretary. stock in question. ‘ 
wi : i x-Q.'57. Do you know of any demand madeupon . 

oF 842 [Across face of certificate “Shares $100. each.””] the Central Trust Company by any of the parties = 

i (Certificate of The New York Phonograph named with reference to the trust? A. No, sir. 

i _ Company, indorsed in blank on back as fol- x-Q. 68. Has the Central Trust Company ever re- 

‘4 lows :) F fused to deliver the said stock or the said certifi- 

An be Ra, “¢ For value received, have cates to the North American Phonograph Com- 

ity = bargained, sold, assigned and transferred, and pany or to Lippincott individually or as trustee? / 
Ma by these presents do bargain, sell, assign and . A. I don’t know. 

ie transfer unto x-Q. 59. As Trust Officer of the Central Trust 

" 7 the capital stock named in the within certifi- Company, no knowledge of any such refusal has 

"i! cate, and been obtained by you; that is correct, is it not? 

ih, do hereby constitute and appoint A. It is correct. , s 

Ht true and lawful attorney, irrevocable, for H ; , ’ 

i 4 s and in ih name and stead, but Adjourned subject to notice. 

i 
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New York, March 4, 1904, 


Met pursuant to notice at the office of Samuel 


M. Hitchcock, Esq., Standing Examiner, No. 15 . 
William Street, New York City, at 11 o’cloek a.m. 


Appearances : 


Louis Hicks, Esq., Counsel for Complainant. , 


Cares M. Hoven, Esq., and Cuarurs L, 
' Buckinenam, Esq., Attorneys for Re- 
spondent. 


RICHARD N. DYER, being first duly sworn 
on behalf of the National Phonograph Company, 
testified as follows: 


- 


Direct examination by Mr. Buckingham : 


Q. 1. Please state your name, age, residence and 
occupation? A. Richard N. Dyer, forty-five, 


‘East Orange, N. J., lawyer, with offices at 31 


Nassau Street, New York. = 
Q. 2. What are and have been your relations 


_with Mr. Thomas A. Edison and National Phono-. 


graph Company—by National Phonograph Com- 
pany I mean the defendant herein? A.-I have 


~ acted for a great many years as counsel in patent 


348 


matters for Mr. Edison, and in the same capacity 


for the National Phonograph Company since its 


organization. 
Q. 3. Mr. John P. Haines and Mr. William 


' Fahnestock, President and Treasurer, respectively, 


of the New York Phonograph Company, complain- 
ant herein, have testified in this case concerning 
certain negotiations conducted by them on behalf 
of the New York Phonograph Company with 


_ Mr. Thomas A. Edison, in 1896 and 1898, in which 
' you are said by them to have acted as counsel for 


Mr. Edison. Please state your recollection of 
these negotiations of 1896? A. Shortly after the 
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assets of the North American Phonograph Com- 349 


‘pany were sold to the National Phonograph Com- 


pany, in February, 1896, I was called upon by Mr. 


.Adolph L. Pincoffs, a lawyer with whom I was ac- 


quainted, and who said that he represented the 
New York Phonograph Company. He wanted to 
know what Mr. Edison proposed to do for that com- 
pany. I told him that I would not undertake to bind 
Mr. Edison without authorization from him to do 
so, but that my personal view was, that the only 
way for the New York Phonograph Company to 
benefit by the situation was for that. company to 
go into the phonograph business. This suggestion 
did not seem. to meet Mr. Pincoffs’ views; his 
position was that, so far as he knew, the New 
York Phonograph Company did not want to go 
into the business of handling phonographs, but 
wished to reimburse its stockholders so far as pos- 
sible for the losses which they had suffered, by an 
outright sale of such rights, if any, as the New 
York Phonograph Company had. Mr. Pincoffs 
called-upon me several times, and at one of these 
interviews, probably the first—I undertook to see 
Mr. Edison and get his views. This Idid. Mr. 
Edison approved of the statement I had made to 
Mr. Pincoffs, and asserted that he would be glad 


_to have the New York Phonograph Company go 
- into the business, but, that he was not prepared to 


pay that company anything for its alleged rights, 


or to pay it anything to stay out of the business. 


Mr. Hicks: Complainant objects to any 
conversations had between the witness and 
“ Mr. Edison, as incompetent. 

(Witness continues.) At my next interview with 
Mr. Pincoffs I reported the result of my talk with 
Mr. Edison. Mr. Pincoffs, however, not wishing 
to terminate the negotiation at this point, asked 
me to meet a committee of the New York Phono- 
graph Company and discuss the matter directly 


2 
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352 with the officers of the company. This I consented 


to, and, shortly thereafter, the committee of the 
New York Phonograph Company, including, as I 
recollect it, both Mr. Haines and Mr. Fahnestock, 
called upon me and the same ground was gone 
over. The gentlemen of the committee urged that 
Mr. Edison should buy the rights of the New 
York Phonograph Company—while, on the other 
hand, I asserted that Mr. Edison had definitely 
decided not to do this, and I urged upon them the 
desirability of putting the New York Phonograph 
Company in position to. handle the phonograph 
business. I think I had only one interview with 
this committee in 1896, although there might have 
been more than one, but the negotiation ter-. 
minated with the matter left in the situation I 
have just stated—that is to say, the refusal of the 
New York Phonograph Company to go into the 
basiness of handling phonographs, and the refusal 
of Mr. Edison to pay that company anything for 
its alleged rights. 3 
Q. 4. At these interviews with Mr. Pincoffs, and 
the committee of the New York Phonograph Com- 
pany, was there any disposition shown on the part 
of the representatives of the New York Phono- 
graph Company to have that company exercise its 
alleged rights under the contract? 

Mr. Hicks: Question is objected to as in- 
definite and leading, it not appearing what is 
meant by ‘‘disposition,’?' and the question 
clearly indicating to the witness the answer 
desired. ‘ 

A. There was not the slightest disposition to do 
so. In fact, there was a direct refusal on the part 
of the officers of the New York Phonograph Com- 
pany to do so, or to seriously entertain my propo- 
sition that their company should go into the busi- 


ness. The taking up of the phonograph business 


by the New York Phonograph Company would 
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nevessitate, as I understood the gentlemen of the 
committee, the raising of more capital and the 
perfecting of an‘ organization, two things which 
they did not contemplate doing. ‘ 
- Mr. Hicks : Complainant’s counsel moves to 
strike out what the witness understood and 
“what the gentlemen of the committee contem- 

_ plated, the only evidence being what they 
said. is ’ S pigsty 

Q. 5. In answer to Q. 3, you have stated your 
recollection of the negotiations of 1896, in which 
you are said to have acted as counsel for Mr. Edi- 
son.. Will you now please state your recollection 
of the negotiations of 1898, conducted by Messrs. 
Haines and Fahnestock on behalf of the New 
York Phonograph Company with Mr. Edison? 
A. Before answering the question directly, I 
wotild like to state that the business situation in 
1898 in the phonograph business was quite differ- 
ent from what it was in 1896. In the Spring of 
1896, the business was in a condition of complete 
demoralization, and there was a very considerable 
uncertainty as to whether it could be made a com- 
mercial success. The officers of the National Phono- 
graph Company were then attempting to organize 
the business on some operative scheme. Just what 
would prove a successful plan of operation was not 
‘known. If the local phonograph companies had 
shown any disposition to take up the business at 
that time, their co-operation would have been 
gladly accepted, and the business would have been 


organized on a plan recognizing their status. But 


the local phonograph companies did not take up 
the business, and it became necessary for the offi- 
cers of the National Phonograph Company to inter- 
est dealers in musical instruments and the like, to 
add the sale of phonographs and phonograph sup- 
plies to their business as an adjunct. The progress 
in this direction was at first slow, but by the Spring 
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of 1898 this plan of doing business gave promise 
of being eventually successful. Now to answer 
the question directly; In March, 1898, I received 
a letter from Mr. H. W. Jessup, a member of the 
firm of King & Jessup, lawyers, stating that-—— 
Mr. Hicks: What the letter states is ob- 
jected to, the letter itself being here, should 
be offered in evidence if anything is to be said 
about it. 


(Witness continues.) I will read the letter itself, 

as follows: 

** March 15, 1898. 
Mr. ‘iokius N. Dyer, bs 
31 Nassau Street, 
New York. 
Dear Mr. DYER: 

Mr. Thomas A. Edison requested, at 
-an interview which he had yesterday with 
some gentlemen representing the New York 
Phonograph Company, that they would call 
upon you with a view to a full discussion of 
the questions which they laid before Mr. Edi- 
son, and he stated that he would advise you by 
telephone in the premises. Could you name 
some day the latter part of this week—not 
Thursday—or early next week, when you could 
see myself and the gentlemen of this commit- 
tee, who are Mr. John P. Haines, Mr. William 
Fahnestock, and Mr. Daniel F. Lewis, and = 

oblige, 

Yours very truly, 

— Henry W. Jessup.” | 


This letter was received by me on the date which 
Owing to engagements of the gentlemen 


_ who were to meet at this conference, the confer- 


ence did not take place for a couple of weeks, but 
early in April, 1898, the meeting which Mr. Jessup 
asked for in his letter of March 15th took place at 


ss 


| my Office. 


which 
- in the Spring of 1898, and I think all in the month 


131 


to me frankly that now that the National Phono- 
graph Company had made a success of the phono- 
graph business, they thought that Mr. Edison 
should reconsider his refusal to purchase the rights 
of the New York Phonograph Company. Between 
the date of Mr. Jessup’s letter and the time of the 
meeting with the committee, I had seen Mr. Edison 
and ascertained his views, so as to be able to repre- 
sent those views fairly and accurately at the meet- 
ing. I told the gentlemen of the committee that Mr. 
Edison’s views regarding the purchase of the alleged 
rights of the New York Phonograph Company which 


-I gave them in 1896 had not changed, and that he 
- did not care to make the purchase. I had, asI recol- ° 


lect it, more than one interview with this committee, 
took place within a short interval of time 


of April. Another feature of the situation arose 
during these 1898 negotiations. The competition 


_ between the National Phonograph Company selling 


the phonograph, and the American Graphophone 
Company and the Columbia Phonograph Com- 
pany, making and selling the graphophones, had 
become quite keen. The graphophone interest 
was actively prosecuting the graphophone business 
in New York. I believed that if the New York 
Phonograph Company had any rights, — 

Mr. Hicks : What the witness believed is 

objected to as irrelevant. 

(Witness continues) which I regarded as exceed- 
ingly doubtfal; those rights were just as effective 
against the American Graphophone Company and 
the Columbia Phonograph Company as they were 
against the National Phonograph Company. Con- 
sequently, if the New York Phonograph Company 
had enough confidence in the strength of its posi- 


- tion to carry on the litigation for the establishment 


of its alleged rights, and should succeed in that 
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My a : OG es myself could formulate the terms of anarrange- 367 
i | litigation, it would have something of value to the ment with the National Phonograph Company. | 
i National Phonograph Company, and wih this Mince very tral | 
1] Shae : ‘= y truly, 
i situation in mind, I suggested to the committee of . Rronarp N. Dyer.” | 
\ ; | ‘the New York Phonograph company iat an : . , ¥ | 
ie | arrangement might be made between the National On the next day Mr. Jessup informed me that he 
“uy | Phonograph Company and the New York Phono. had received my letter and had sent a copy of it to 
- i . _ | graph Company, provided the New York Phono- , each member of the committee. On April 23, 1898, } 
HH | graph Company would undertake a litizstion to I wrote Mr. Jessup a letter which reads as follows: 
He | establish its rights, and dependent upon t= estab- : - 
vin ‘ lishment of those rights by the Courts. Tiis sug- . - April 23, 1899. 
Hi) | gestion was not accepted by the commizee, but Henry W. Jessup, Esq., 
( | they promised to take it under consideratt:a. At 30 Broad Street, City. 
the same time, they urged upon me the Tequest DEAR Mr. JEssuP: 368 
I" $65) that.1 should again see Mr. Edison and «xdeavor I have’ your favor of the 22d inst. Should 
fi | to get him to reconsider his determinatioz not to - ‘your client seriously contemplate bringing suit 
ili _ | purchase such rights as they had. To bzing the against the graphophone interest, I think I can 
Hay - | negotiation to a close, I wrote Mr. Jessup, 23 coun- ‘mgke some valuable suggestions in that con- 
alt ‘ | sel for the committee, a letter on April 21, 1898, - nection. . or 
Hh . » which reads as follows :-— NSPS, Yours very truly, 
ce - ; ‘* April 21, 1898. _ : oe Ricuarp N. DyeEr.”’ 
ge see eae pra In looking at the deposition of Mr. Fahnestock 
road Street, City. : 2 : A . 
én , given in this case, I notice that in the minutes of the 
Dear Mr. JEssuP: meeting of the Board of Trustees of the New York 
| Yours of the 19th inst. received. Ind that * Phonograph Company, held June 3, 1898, there is . 
| the phonograph is being sold in this territory embodied a report from the committee which waited 
366 | by the National Phonograph Company. That upon me, in which report my letter to Mr. Jessup 369 Ro 
_ |. Company would be pleased to mske an - of April 23, 1898, iscopied, while my letter of April 
arrangement with your client if it fer at all 21, 1898, giving a definite statement of my attitude 
| certain that your client has superior zzhts in . + is not referred to. On the contrary, this report 
| this territory. AsI understand,it woulibe glad ‘states ‘“‘that no satisfactory statement in 
| to make an arrangement with your cliext based regard to Mr. Edison’s future conduct was made 
| upon the assertion and maintenance sf your by Mr. Dyer, except that Mr. Edison would be 
4 client’s claims against the American Grapho- "glad to deal with the New York Phonograph ' 
phone Company and the Columbia Phcsograph Company on the same basis as with any 
| Company, which companies are selling zrapho- other local agents, and that any agreement 
* phones in this territory. Further tisn this, with Mr. Edison must be preceded by the establish- 
I am not authorized to go at the pres=as time. ment of its rights by the New York Phonograph 


If your client is willing to underukXe the Company.’’ The negotiation of 1898 had little or a 
- expense of a litigation, I think that you and 
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nothing to do with the question of the New York . 


Phonograph Company going into the business. 
That negotiation consisted, on the one hand, of a 
proposition by the New York Phonograph Com- 
pany for the sale of its alleged rights, which prop- 
osition was met with a refusal and, on ‘the other 
hand, by a proposition on the part of the National 
Phonograph Company to make an arrangement for 
the purchase of those rights, if and when those 
rights should be maintained by a suit against the 
Graphophone interest. This latter proposition 


-was not accepted. There was, in the discussion 


with the committee, an incidental reference made to 
what would be the attitude of the National Phono- 
graph Company and Mr. Edison, if the New York 


- Phonograph Company should want to go into the 


business. I told the gentlemen of the committee 
that the business situation had changed materially 
since 1896 and that Mr. Edison had interested a 
large number of dealers throughout the State of 
New York in selling the Phonograph which he would 
not throw over, and that the New York Phono- 
graph Company, if it then went into the business, 
would be treated like any other dealer. This dis- 


_ cussion, however, I regarded as wholly academic, 


because the New York Phonograph Company did 
not have any capital or any organization for the 
handling of the business, and there was no sug- 
gestion made that these facilities would be pro- 


vided. 
It is agreed by counsel that the letters re- 


ferred to by the witness, having been read 

upon the record, need not be further repro- 
duced. 

Q. 6. Mr. Fahnestock, in answer to Q. 44, said: 

‘*Mr. Dyer, the counsel for Mr. Edison, told me 


. that in his opinion we had a Very good case 


against Edison and that we had been buncoed out 
of our rights.” Did you make this statement? 
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A. I have no recollection of making any such 
statement, and since in these negotiations of 1898, 
to which, I understand, Mr. Fahnestock refers, I 
represented-Mr. Edison, and since I never held the 
view which Mr. Fahnestock’s statement conveys, 
I do not see how it is possible that I could have 
made such statement. So far from holding the 
views which the statement imputes, the fact is 
that I regarded the rights of the New York Phono- 
graph Company as having so little strength that 
I declined to advise Mr. Edison to pay the expense 
of a litigation intended to maintain those rights. 
I cannot recollect any foundation for Mr. Fahne- 
stock’s statement. However, the negotiations be- 
tween myself and the committee were conducted 


‘. jn an entirely good-natured and friendly way, and 


I assume that Mr. Fahnestock’s impression is de- 

rived from a misinterpretation of some jocular re- 

mark made during the long and, at times, irrele- 

vant talk of which the interviews consisted. 
Direct examination closed. 


Cross-examination by Mr. Hicks :- 

x-Q.,7. In your testimony you have set forth a 
letter written by you to Henry W. Jessup, Esq., 
dated April 21, 1898, in which letter you say: 
‘**Yours of 19th inst. received.”? Have you present 
Mr. Jessup’s letter so referred to? A. I have and 
here produce it. (Witness produces letter). The 
letter reads as follows: ~ 

‘© April 19, 1898. 
RicoarpD N. Dyer, 
$1 Nassau Street, 
New York City. 
My Dear Mr. Dyer: 

I trust that at your convenience you will 
communicate to us the final determination to 
which you came after a further conference you 
said you would have with Mr. Edison. 

; Very truly yours, 
Henry W. Jxssup.”’ 
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376 ‘ ere aoa | 
x-Q. 8. Have you any other communications taey 58 Tha Metcopollt =? Phonograpli Com: 970 
pany. 

6. Agreement dated February 6th, 1889, be- 
, tween The North American Phonograph Com- 
-pany and John P. Haines. a 
Yours very truly, 
Henry W. JESSUP. 
- 6 Encs. es eee 4 


i written by Mr. Jessup, or the other members 
i of the conference committee on behalf of New 
pt _York Phonograph Company ? A. The correspond- 
a “ence was conducted entirely between Mr. Jessup 
| 4 ‘ and myself. I have the entire correspondence 

| 


here, consisting of a dozen or more letters, and 
would be glad to produce all or any part of it. 
(Witness produces the correspondence.) 


x-Q. 9. You have produced a letter dated April ; mes yes 
5, 1898, from Mr. Jessup to you. Will you kindly This letter of April 5th, to Mr. Jessup, was in 
( answer to a letter I wrote him April 4th, 1898, as 


read that letter to the Examiner? A. I doso; it 
follows: 


i foll 2 . ? ‘ 
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c “« April bth, 1898. 
Mr. Ricwarp N. Dyer, 
31 Nassau Street, 
; New York City. ie 
My Dear Mr. Dyer: 

I enclose the following copies of agreement, 
which are all I have: 

1. Agreement dated June esrd, 1890, be- 
‘tween The North American Phonograph Com- 
pany and The Metropolitan oe Com- 

- pany. 
2. Agreement dated October 12th, 1888, be- 
- tween Thomas A. Edison, The Edison Phono- 
graph Co. and the Edison Phonograph Works 
and The North American Phonograph Com- 
pany. ‘ 

8. Agreement dated July 1st, 1893, between 

_The North American Phonograph Company 
_ and the New York Phonograph Company. 

4. Agreement dated June 13th, 1889, be- 
_ tween The North American Phonograph Com- 
“ pany and the New York Phonograph Com- 
pany. 

5. Agreement dated October 12th, 1888, be- 
tween The North American Phonograph Com- 


Mr. Henry W. JEssuP, 
King & Jessup, “ 
30 Broad St., City. 
Dear Sir: 

I cannot lay my hands on copy of the Metro- 
politan and New York Phonograph Company’s 
agreements. Will you kindly let me have 
copies of these agreements to use for a few 
- days. 

, as Very truly yours, 
RicHarD N. DYER.”’ 


I see that this letter was dictated by ‘‘G. P. D.,”’ _ 
who was a‘clerk in my office, and who, as I recol- 
lect it, had undertaken to get together for me 
copies of the agreements which bore on the nego- 
tiations. On April 5, 1898, I myself wrote Mr. 
. Jessup, returning the agreements, the letter being 


as follows: 
_  Aprit 5, 1898. 


Henry Ww. JEssuUP, Esq., 
30 Broad St., City. 
Deak SIR: 

I beg to return to you the copies of agree- 
ments which you sent me in your letter of 
to-day. Kindly return to me the papers which 
I loaned you from my office files on Saturday 
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at your earliest convenience, since I wish He 


consult them. ’ 
Yours very truly, ; 
_Rronarp N. DYER.” 


_ x-Q. 10. Have you looked among your papers 
for any correspondence had between you and 
Thomas A. Edison with reference to the subject- 
matter of the conferences between you and the 
committee of New York Phonograph Company? 
A. I have.. I could not find any letters. My — 
communications with Mr. Edison were made in 
person, as has been my habit for a number of years 
in the conduct of his business. 

x-Q.11.. I put the same question to you with- 
reference to the National Phonograph Company, 
William E. Gilmore, John F. Randolph, ang any 
other officer, agent or employee of the National 
Phonograph Company? A. I looked for such let- 
ters, but have found none. 

x-Q. 12. Have you any memorandum other than 
letters or correspondence relating to the subject- 
matter of such conferences? A. None that I have 


’. been able to find. 
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x-Q. 13. Do you recollect the existence of any 
such memoranda? A. No. 

x-Q. 14. What papers, documents or memo- 
randa, if any, were used in said negotiations and 
conferences, other than the correspondence which 


‘you produced and the papers or documents set 


forth in the letter of April 5, 1898, from Mr. Jessup 
to you? A. Neither the correspondence nor the 
papers referred to in the letter of April 5, 1898, 
were used at the conferences. The conferences 
were general i in their character, and no discussion 
was had of the details of contracts. 

x-Q. 15. It appears from the correspondence 
now in evidence that the papers recited in Mr. 
Jessup’s letter to you of April 5, 1898, were passed 
between you and Mr. Jessup during the negotia- 
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tions, and ~ what I asked you was, what other 
pers, if any, were used in such negotiations or 
conferences? A. My reply is that neither those 
por any other papers were used. The conferences 
did not consist in the discussion of papers. - 
x-Q. 16. My question relates not only to confer- 
ences, but to the entire negotiations? A. The 
negotiations consisted wholly of conferences. My 
letter of April 21, 1898, which is the only one 
stating anything in the character of a proposition, 
was simply intended to put into writing the propo- 
sition which Ihad made at the conferences preced- 
ing that letter. 

x-Q. 17. In your previous answers, have you 
drawn a distinction between the correspondence on 
the one hand and the negotiations and conferences 
on the other hand, so as not to inclnde the corre- 
- spondence in such negotiations and conferences? 

A. No. 

x-Q. 18. Were not the papers mentioned in Mr. 


Jessup’s letter of April 5, 1898, submitted to you » 


by Mr. Jessup in the course of the negotiations? 
A. No, they were not. I had asked my clerk to 
get together those papers, so that I could look 
them over aiid refresh my recollection as to them. 
In endeavoring to get those papers he wrote Mr. 
Jessup for them, as appears by the correspondence. 
I returned them to Mr. Jessup the day I received 
them. Ido not regard this matter as being part 
of the negotiation at all. 

x-Q. 19. You did receive the papers, and you 
did return the papers; that is correct, is it not? 

A.. Undoubtedly. 

x-Q. 20. And upon April 5, 1898? A. Un- 
doubtedly. 

x-Q. 21. And at that date the negotiations were 
oing on, were they not? A. That date was un- 
_ doubtedly intermediate the two conferences or pre- 
cedent the first conference, I am not certain which. 


Adjourned to 2 p.m. Monday, March 7, 1904. 


Richard N. Dyer 
X-Q. 
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tad - r x-Q. 26. Did Mr. Edison or the National Phono- 391 
| 388 : New York, March 7, 10s. graph Company at that time dispute such sole and 
frat Met pursuant to adjournment at the office of exclusive rights of New York Phonograph Com- 
(i ; S. .M. Hitchcock, Esq., Standing ee No. pany? A. When I say that I regarded those 
Ny 15 William Street, New York City, at 2 shad rights as extremely doubtful, I mean that Mr. 
Hii : Edison and the National Phonograph Company 
[ae y t fous mesting. also regarded them in that light, because they were 
} Be AS SE Proviods eee . E Meet acting under my advice, and that was the advice I 
it Continued cross-examination of RICHARD N. gave them. . 
i) DYER. — . . x-Q. 27. You gave no assurance then, either to 
ai : * Mr. Pincoffs or the committee of New York Pho- 
{ By Mr. Hicks: nograph Company, that Mr. Edison or the National 
HI x-Q. 22. In your answer to Q. 3, you refer to Phgpograph Company would recognize the sole and 
the refusal of Mr. Edison to pay New York Phono- exclusive right claimed by New York Phonograph 392 
‘ a graph Company “anything for its alleged rights.” Company for the State of New York, under the 
BI ; To what rights did you refer, and why did you use ' phonograph patents of Thomas A. Edison? A. I 
NK the word ‘‘alleged?”? A. The New York Phono- will not say ‘‘No”’ to this answer, because the 
4 - graph Company asserted that it had rights to do fact js that, as the representative of Mr. Edison 
Hi ‘business in the New York territory. I regarded ’ and the National Phonograph Company, I urged 
those rights as extremely doubtful. Those are the. the New York Phonograph Company to go into the 
rights I referred to, and that is the reason I spoke business. I believed that if it had gone into the 
- of them as ‘alleged rights.”’ business at that time its rights under the con- 
x-Q. 23. Didn’t you at that time—the time of tracts would have been recognized. Consequently, 
the conference of 1896—admit that New York ‘ lam not at all certain but what I suggested that 
Phonograph Company owned the sole and exclu- . that recognition would be given if the company 
sive right to sell within the State of New York went actively into the business. While.I do not 
* 390 phonographs and supplies therefor made under the recollect this definitely, I would not undertake to 393 


_ patents of Thomas A. Edison? A. I do not recall’ 


any such admission. ty 

x-Q. 24. Did you, Mr. Edison, or the National 
Phonograph Company make such an admission ? 
A. Not so far as I can recollect or so far as I know. 

x-Q. 25. Did you, at the time of the interviews 
with Mr. Pincoffs and the committee in 1896, dis- 
pute the sole and exclusive right of New York 
Phonograph Company aforesaid? A. I cannot 
recollect that I did dispute those rights. I know 
that I regarded those rights as extremely doubtful, 
and have no doubt that I expressed that view. 
Beyond that my recollection does not go. 


* 


assert the contrary. 

x-Q. 28. Do you recollect in what month Mr. 
Pincoffs called upon you in 1896? A. It was in 
the Spring of the year, I think in February, butit 


might have been as late as March, or even April. 


x-Q, 29. In your answer to Q. 3 you say, ‘‘ Mr. 
Pincoffs called upon me several times, and at one 
of these interviews, probably the first, I undertook 
to see Mr. Edison and get his views. This I did.’’ 
When you saw Mr. Edison, did he not show to you 
two letters to the following effect ?} 
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- ‘* FEBRUARY 10, 1896. 


Tuomas A. Eprson, Esq., 
' Orange, N. J. 


Dear Sir: 

Ata meeting of the New York Pho- 
nograph Company held this day, the Secre- 
tary was instructed to congratulate you upon 
acquiring the assets of the North American 
Phonograph Company, and to assure you of 
the interest of our company in your success 
and in our own, both of which we believe will 
be greatly benefited by your purchase. The 
Secretary is further instructed to ask you to 
give instruction that no phonographs or sup- 
plies be sold or delivered for use in New York, 
except through our company. A committee 
from our company will call upon you at your 
early convenience, if you will name a day 
agreeable to you. 

Yours very truly, 
j Ricwarp TowNLeEy HAINEs, 
Secretary.”’ 


‘¢ FEBRUARY 21, 1896. 
THomas A. Epison, Esq., 
Orange, N. J. 


Dear Mr. EpIson: ; 
Will you kindly appoint an 
afternoon early in the coming week, if possible, 
when our committee can meet you? 
._ With best regards, I am, 
Yours very truly, 
RicHaRv TowNLEy HAINEs, 
Secretary.”’ 


A..He did not. I never saw those letters before. 
x-Q. 30. Did Mr. Edison, to your knowledge, or 
did the National Phonograph Company, to your 


e 
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knowledge, at the time, or at about the time of 
those interviews in the Spring of 1896, give in- 
struction that no phonographs or supplies be sold 
or delivered for use in New York, except through 
New York Phonograph Company? A. No, not so 
far as I know. 

x-Q. 31. Isn’t it the fact, that at that time the 
National Phonograph Company was selling phono- 
graphs and supplies in the State of New York, 
to and through others than New York Phono- 
graph Company? A. Ido not know; that was a 
very early stage in the development of the com- 
mercial business, and whether,the National Phono- 
graph Company had reached the point of selling 
in New York State or not, at that time, I am un- 
able to say. 

x-Q. 32. Did Mr. Edison consult with you as to 
whether such instruction should be given with 
reference to the State of New York, in compliance 
with the request of New York Phonograph Com- 
pany? A. I do not now recall that he did. 

x-Q. 33. Are you prepared to say that he did 
not? A. No. 

x-Q. 34. In your answer to Q.5 you say ‘in 
the Spring of 1896 the business was in a condition 
of complete demoralization, and there was a very 
considerable uncertainty as to whether it could be 
made a commercial success.’” Upon what knowl- 
edge did you base that statement? A. Upon my 
personal knowledge of the condition of the business 
and upon information derived from talks with Mr. 


_ Edison and with Mr. Gilmore. 


x-Q. 35. By Mr. Gilmore, you mean William E. 
Gilmore, the General Manager of the Edison Phono- 
graph Works and of the National Phonograph 
Company? A. I do. 

x-Q 36. It appears from complainant’s exhibit 
No. 73 in this case, that on March 10, 1896, Wil- 
liam E. Gilmore wrote to Messrs. Walcutt, Miller 
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us for supply material has been so great that our 
stock is practically exhausted. We were shut 
down taking our inventory nearly all of last week 
and as a result are somewhat behind in our orders. 
We do not expect to have any automatics in stock 
in less than two week’s time.’? Are you prepared 
to state that the statement which I have quoted 

\from complainant’s exhibit 73, is not correct? 

‘A. No, I have no doubt it is correct, but it does 
not change my views as to the condition of the 
business at that time. The manufacture itself 
was exceedingly small, and it may well be that 
they were out of stock on hand. 

x-Q. 37. You recollect, do you not, that you, 
as counsel for the Edison Phonograph Works and 
the National Phonograph Company, and as solici- 
tor for those companies and for New York Phono- 
graph Company in 1896, filed two bills of complaint 
against Edward D. Easton and the: Columbia Pho- 
nograph Company, in the Circuit Court of the 
United States for the Southern District of New 
York? A. Yes, I recollect there were bills of that 

kind filed. 

x-Q. 38. You drew those bills, did you not? A. 
T did. 

x-Q. 39. And you have no reason to believe that 
the statements set forth in those bills were incor- 
rect, have you? A. No, the statement was correct, 
but I wish to make this explanation: A number of 


- suits had been brought on the Edison patents, re- 


lating to phonographs, against the American 
Graphophone Company, or people selling the 
graphophone, and those cases had been held up at 
a preliminary stage by the filing of pleas, setting 
up rights in the local phonograph companies, which 
made them necessary parties complainant. I had 
no desire to try the questions raised by the local 
company contracts in these patent suits, nor did 


135 

the counsel for the American Graphophone Com- 
pany. His purpose was simply to delay the cases. 
Consequently, in bringing one or more later suits 
in the Southern District of New York, I conceived 
that it would be a good plan to join the New York 
Phonograph Company as party complainant, and 
set out in the bill of complaint that they asserted 
rights in the Sonthern District of New York, in 
order to prevent the delay in the trial of the 
patent questions. I recall that before so joining 
the New York Phonograph Company, I had some 
talk with Mr. Pincoffs on the subject, and secured 
through him authority to join that company. I 
haven’t the bills before me to enable me to give the 
exact language of the allegation, but my recollec- 
tion is that it was as I have stated. 

Complainant’s Exhibit No 10 is shown to 

witness by counsel for complainant. 

(Witness continues.) I see by looking at one of 
these bills, that I also put the Edison Phonograph 
Works in as a party complainant, although from 
my point of view that company was not a necessary 
party. [observethat the allegation I made regarding 
the New York Phonograph Company was that that 
company ‘‘avers”’ that it has certain rights. The 
whole point was to avoid the delay which might 
occur in the trial of the purely patent questions 
which might be produced by a plea raising other 
questions. 


. x-Q. 40. With reference to the National Phono- 


graph Company, you used the expression ‘‘ Your 
orator shows.’’ Do you draw any distinction 
between the expressions ‘‘ Your orator avers”’ 
and ‘Your orator shows?’ <A. I see by 
examining more closely the frame of the 


bill of. complaint, ‘‘Complainant’s Exhibit 10,”’ 


that I separated the allegations of title, and had 
the averments as to the title of each company 
made by that compahy alone. That was the way 
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I worked the thing out. My recollection before 
looking at this bill was that I had made the allega- 
tions of the title as coming from all the complain- 
ants, and had said that the New York Phonograpli 
Company asserted certain rights, but I now see 
that I accomplished the same result, that is to say, 
the avoidance of any statement by the other com- 
plainants as to the rights of the New York Phono- 


graph Company, by having each complainant allege 


its own title separately, and not join in the allega- 
tion of the title of the other complainants. Answer- 
ing the question directly, I see no difference between 
the use of the words ‘‘shows”’’ and ‘‘avers’’ in 
this bill. 

x-Q. 41. You satisfied yourself of the truth of 


_the averments or allegations of the bill before 


requesting verification of it, did younot? A. Not 
at all—that is to say, I did not satisfy myself that 
the New York Phonograph Company had the title 
which that bill avers it has. 

_x-Q. 42. But after having drawn the bill you 
secured the verification of the truth of all the alle- 
gations in the bill by John F. Randolph, Treasurer 
of National Phonograph Company, did you not? 
A, I secured that verification, but I do not think 
that verification covers the allegation of title of the 


National Phonograph Company. On that point . 


Mr. Randolph was not competent to swear that the 
bill was true. : 

x-Q. 43. The allegation or averment with refer-: 
ence to the title of New York Phonograph Com- 
pany was not made on information and belief, was 
it; it was a positive direct allegation of title, was 
it not? A. The bill shows for itself how it was 
made. ; 

x-Q. 44.- In Complainant’s Exhibits 10 and 11, 
you set up that a great public interest has been 


manifested in the said several inventions, and a 


large demand created for devices constructed in 
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accordance with and embodying the same. Were 409 _ 


not those allegations correct at the time the bills 
were filed? A. Yes; they were correct in a sense 
that such allegations are so put into bills on pat- 
ents; they are more or less technical in their char- 
acter and intended to give a color to the equit- 
able rights of the complainants. Not what would 
be regarded as a large commercial demand would 
be considered as absolutely essential to support 
such an allegation. 

x-Q. 45. But you also said at the same time 
that the said several inventions are of great com- 
mercial value and practical utility, did you not? 

A. If the bill so reads, it reads so. 

x-Q. 46. Now, isn’t it the fact that in 1896 the 
said several inventions were of great commercial 
value and practical utility, and that such a demand 
existed for articles embodying those inventions, 
that the National Phonograph Company and Mr. 
Edison were in the Spring of 1896 unable to sup- 
ply the demand? A. There was more of a demand 
in the Fall of 1896, when these bills were filed, 
than there was in the Spring of 1896. I cannot 
endorse your statement that in the Spring of 1896 
the demand was so great that the National Phono- 
graph Company and Mr. Edison could not supply 
it. @he fact is that the business at that time was 
an exceedingly small one. If at any particular 
time in the Spring of 1896 the National Phono- 
graph-Company ran out of stock on any special 
article it was because it did not have enough orders 
to warrant manufacturing that article in quantity. 

x-Q. 47. And if Mr. Gilmore has stated that it 
was because the demand was so great that the stock 
became exhausted, you disagree with him, do you? 


A. [have already stated that I have no doubt that 


the statement contained in the letter to which you 
undoubtedly refer is probably true, but I do not 
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412 see that that statement is at all inconsistent wi"? : ; 
; my statement. of that committee? A. Idonot. The fact ismy 415 
| x-Q. 48. Now, you have referred to certain suits recollection is somewhat indistinct as to the mem- 
Hilal in which pleas had been filed as the reason why bers of that committee, except Mr. Fahnestock, 
te la! you thought it best te join the local phonograph whom [I recall distinctly as being one of the com- 
Ne, Sb companies in such suits as those represented by mittee, and who acted as the a aaa for the : 
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Complainant’s Exhibits 10and11. Will you kindly 
mention some suit in which such a plea had been 
filed? A. I can send for our docket and give you 
the titles of some such suits, but I cannot give 
them offhand with sufficient definiteness to identify 
them beyond question. There were several of them. 

x-Q. 49. You say in youf answer to Q. 3 that 
Mr. Pincoffs wanted to know what Mr. Edison pro- 
posed to do for that company, meaning New York 
Phonograph Company. State as nearly as you can 
just what Mr. Pincoffs said? A. He said what you 
have quoted from my direct examination, among 
‘other things, but the interviews did not end with 
that statement by him. He enlarged upon that 
idea. 

x-Q. 50. Didn’t he say to you that New York 
Phonograph Company had requested Mr. Edison to 
give instruction that no phonographs or supplies be 
sold or delivered for use in New York except 
through New York Phonograph Company, or 
words to that effect? A. Ido not recollect thet he 
did. e 

x-Q. 51. Are you prepared to deny that he did? 

A. No, I simply do not recall it. 

x-Q. 52. Where did the committee confer with 
you in 1896? A. Atmyoffice, No. 36 Wall Street, 
Gallatin building. 

x-Q. 53. You say that that committee included 
Messrs. John P. Haines and William Fahnestock, 


_. did you not? A. I have said so, and that is my 
- recollection. 


x-Q. 54. Do you know whether Richard Townley 
Haines called upon you at that time as a member 


committee. 

x-Q. 55. Did Mr. Pincoffs state to you that he 
had been authorized by New York Phonograph 
Company to offer for sale the rights claimed by 
New York Phonograph Company under the Edison 
patents? A. Ido not recaJl that statement; he 
said he represented the New York Phonograph 


Company, and his talk was in the direction of vee ; 


ing those rights for sale. 

x-Q. 56. Isn’t it the fact that the committee of 
New York Phonograph Company called upon you 
in 1896 with reference to securing protection from 
Mr. Edison for the exercise of its sole and exclu- 
sive rights under the Edison patents in the State 
of New York? A. Decidedly not. That was not 
the attitude of either Mr. Pincoffs or the commit- 
tee; it was my suggestion that the company should 


go into the business, and it would only have be- : 


come necessary to protect the company after it had 
gone into the business. The attitude of Mr. 
coffs and the committee was that the company did 
not want to go into the business. Consequently, I 
see hod reason why it should have asked for protec- 
tion in its territory, and I do not recollect that it 
‘did. 

x-Q. 57. Do you assert that the committee did 
not ask for such protection? A. I do, so far as my 
recollection goes. ; 

x-Q. 58. Do you recollect that the committee did 

-not ask for such protection? A. So far as I recol- 

lect, it did not, and the situation was such that 
the asking for that protection would have been 
inconsistent with the attitude of the committee. 

x-Q. 59, You say the asking would be incon- 
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418 sistent. Would it not have been more inconsistent A. I don’t know, I didn’t incorporate the com- 421 
( for the committee to have stated that it had no in- pany, and if you have the certificate in the record, 
tention of continuing in the phonograph business, _ you know more about it than I do. ; 
A than to have asked Mr.’ Edison to purchase its x-Q. 67. Do you know when the receiver of the 
ii" "g rights, in your opinion? A.. I think my recollec- North American Phonograph Company ceased to 
- tion of the situation is a logical and consistent one. supply the market in the Guia, States? A. I do 
I would like to add, however, that it was not a not recollect. 
i question of the New York Phonograph Company x-Q. 68. Then, as far as you kas, there may 
lair - ‘eontinuing in the business, because it was not in have been a period of time during which it was im- 
Wie the business at that time; it was a question whether possible for New York Phonograph Company to 
1 it would again go into the business. a secure phonographs and supplies, isn’t that so? 
114 x-Q. 60. The rights of New: York Phonograph . A. There was no such period after the National 
i Company had been exercised for a period of about Phonograph Company secured the assets of the 
Rt 419 two years prior thereto by the North American North American Phonograph Company; whether 422 
| , Phonograph Company and its receiver, had they or not there was before that time, I do not recollect. 
14 not? A. That I do not recollect. -x-Q. 69. Did you, on behalf of National Phono- 
l} | x-Q.61. The source of supply had temporarily graph Company or Mr. Edison, notify the New ~ 
i : ~ been cut.off, had it not, pending the time when the York Phonograph Company that a demand for 
(ii receiver sold the assets of the North American phonographs or supplies existed in the State of 
ie Phonograph Company, under Mr. Edison’s bid, to New York at any time, and especially in the 
Fl the National Phonograph Company? A. Ido not Spring of 1896? A. I have no recollection of any 
Hh know. such notice. 
iit x-Q.62. Do you know anything about the sup- x-Q. 70. Did you, on behalf of Thomas A. Edison 
1Ait ~ plying of, phonographs and supplies for phono- ‘or the National Phonograph Company, ever call 
tt graphs to the market in the Spring of 1896? A. upon New York Phonograph Company to supply 
Wi coe : Undoubtedly I knew a great deal about it at the - such ademand. A. I have no recollection of any 
a 420 time. I do not know how much I recollect now. such call. 423 : 
zs “x-Q. 63. State how much you do recollect now? x-Q. 71. Have you any reason to believe that 


_A. I-would not undertake to do so. 

- x-Q. 64. Do you know whether anybody was 
supplying phonographs and supplies to the market 
in the Spring of 1896? A. My recollection is that 
the National Phonograph Company was, or at least 
that it was preparing to do so. 

x-Q. 65. You do not know then when the Na- 
tional Phonograph Company began to supply the 
market, do you? A. No; not in quantities. 

x-Q. 66. The National Phonograph Company 
was not incorporated until January, 1896, was it? 


Mr. Edison or National Phonograph Company ever 


gave such notice, or made such a request to New 
York Phonograph Company? A. Ido not recollect 


any such notice or request. 
x-Q. 72. It appears from Complainants Exhibit 
15, being the certificate of organization of Na- 


- tional Phonograph Company, that the com- 


pany was organized in January, 1896. In your 
answer to Q. 3 you state that the assets of the 
North American Phonograph Company were sold 
to the National Phonograph Company in February, 
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424 1896. Now, is it not the fact that immediately 
upon the purchase of such assets by National | 


_ Phonograph Company, that company at once in. 
- vaded the territory of the various local phono- 
graph companies throughout the United States, 
‘including the State of New York, and began to 
sell phonographs and supplies therefor, manufac- 
tured under the Edison patents, without consult- 
ing the local phonograph companies? A. I do 
not know. Just how soon the National Phono- 
graph Company began to do business actively, I 
am not able to. say. ; 

x-Q. 73. You are not prepared to say that before 
the National Phonograph Company began to do 
business within the State of New York, or else- 
where within the United States, that company 
sought to secure the rights so to do from New 
York Phonograph Company, or any other local 
phonograph company, are you? A. No, I am not. 

x-Q. 74: You do know that National Phono- 
graph Company began to sell phonographs and 
supplies therefor throughout the United States, 
irrespective of any rights possessed by the local 
_ phonograph companies, do you not? A. It is my 
understanding that it did So when it began to 
actively do business. My uncertainty is as to just 
when it began to do business actively. 


x-Q. 75. Did you make any memoranda of 


. your interviews with Mr. Pincoffs or with the com- 
mittee of New York Phonograph Company, in 
~ 1896? A. I may have made such memoranda; I 
- think it probable that I did, but I have been unable 
to find it, if I did make any. 

x-Q. 76. You have looked for them, have you? 
A. Quite superficially. 

x-Q. 77. So far as you have looked you have not 
found any written contemporaneous memoranda in 
support of your recollection of the conference had 
in 1896, between Mr. Pincoffs and the members of 
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the committee, have you? A. No. I have not, but 427 


my recollection is entirely clear on that subject. I 
recall particularly that at one of my later inter- 
views with Mr. Pincoffs, I became so earnest inmy . 
assertion that the only thing for the New York 
Phonograph Company to do was to go into the 
business, that I stood over Mr. Pincoffs as he sat 


‘in my room, and shook my fist in his face to 


emphasize my remarks. This action on my part 
was entirely friendly, but my office associate, Mr. 
Edmonds, who saw me in this attitude in passing 
my room, criticised me for it afterwards, and told 
me that I was trying to force the proposition down 
Pincoff’s throat. 

x-Q. 79. Did Mr. Pincoffs call upon you, to- 
gether with the committee, in 1896? A. Ido not 
recollect whether he was there at the same time as 
‘the committee. 

x-Q. 80. Did you explaid to Mr. Pincoffs, or the 
members of the committee in 1896, how New York 
Phonograph Company was to go into the business? 
A. There was more or less discussion about that . 
and that discussion indicated one of the difficulties. 
The members of the committee, as I recall it, told 


’ me that the New York Phonograph Company had 


no money, no capital on which to run a business, 


~ and no organization for the handling of the busi- 


ness, and that it would be necessary to go to the 
stockholders, or in some other way provide the 
money necessary to carry ona commercial business. 
That the committee did not wish todo. Conse- 
quently, I say, in direct answer to your question, 
that the method indicated by the discussion was 
for the New York Phonograph Company to raise 
the necessary capital and get the necessary organi-— 


_ tation. 


x-Q. 81. Wasn’t the first necessary step the giv- 
ing of instructions by Mr. Edison and the National 
Phonograph Company that no phonographs or sup- 
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430 plies would be sold or delivered for use in the State 


of New iork, except through the New York 
Phonograph Company? A. No, certainly not. 


Mr. Edison would have been very foolish’to have ~ 


given any such notice (assuming that he did not 
give such a notice) inadvance of having any con- 


cern in that territory which could do the busi- 
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ness. It seems to me the first thing would have 
been for the New York Phonograph Company to 
put itself in position to do the business,“and the 
second thing would have been to sell in the New 

. York territory only through the New York Phono- 
graph Company. 

x-Q. 82. Mr. Edison was pretty safe. in taking 
that stand with all the local phonograph com- 
panies, was he not—that is to say, it was not pos- 
sible for any of the local phonograph companies to 
go into the business under those conditions; no one 
of the local phonograph companies did go into the 


- business under those conditions? A. I do not see 


. 
| 


why the local phonograph companies could not 
have gone into the’ business unger those condi- 
tions. The fact is that none of them did, except 
possibly the Columbia Phonograph Company. 
x-Q. 83. The Columbia Phonograph Company 
derived its source of supply not from Mr. Edison 
or the Edison Phonograph Works or the National 


Phonograph Company, but from the American | 


Graphophone Company, did it not? A. The 


* Columbia Phonograph Company, which had the 
' territory including the District of Columbia, and 


I think also Maryland, sold phonographs as well 
as graphophones. It certainly got its supply of 
phonographs either directly or indirectly from the 
National Phonograph Company. 

x-Q. £4. Do you mean the National Phonograph 
Company or the North American Phonograph 
Company? A. I mean the National Phonograph 
Company. Iam talking now about the time after 
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the National Phonograph Company took up the 
business. That was the time I thought you wer 
talking about. : . 

x-Q. 85. When did the National Phonograph 
Company begin to supply the Columbia Phono- 
graph Company? A. I do not know. 

x-Q. 86. To what extent has the National 
Phonograph Company supplied the Columbia 


~Phonograph Company? A. I do not Know, but I 


do know this, that in the early days of the busi- 
ness, at least, that is in 1896, 1897 and 1898, the 
Columbia Phonograph Company advertised to sell 
both phonographs and graphophones, and had 
phonographs on exhibition at its store in Washing- 
ton. Now, since those phonographs were only 
made by the Edison Phonograph Works, and sold 
by the National Phonograph Company, the Colum- 
bia Phonograph Company must have secured its 
supply either directly or indirectly from the Na- 


-tional Phonograph Company. How much it had 


when it made the purchases, &c., I do not know. 
x-Q. 87. You do not mean to say, do you, that 
the Columbia Phonograph Company maintained 
itself upon the business done by it in phonographs 
or phonograph supplies at any period of time subse- 
quent to the organization of the National Phono- 


graph Company? <A. The Columbia Phonograph 


Company also sold the graphophone, and I supposed 
that that was by far the larger part of its busi- 
ness. , , 
x.Q. 88. The Columbia Phonograph Company 
does not deal in phonographs and supplies to-day, 
does it, in the District of Columbia? A.~I do not 
know; the Columbia Phonograph Company at the 
present time is acting, as I understand it, as selling 
agent for the American Graphophone Company 
throughout the United States; whether it handles 
any phonographs or not, now, I am unable to say. 
x-Q. 89. It is a fact, is it not, to your knowl- 
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436 edge, that the Columbia Phonograph Conmipany has ae . : 


i ; . x-Q. 94. Atallevents, the Columbia Phonograph 439 
had a continuous source of supply from the time Gesetent bee bad x soures of suputy trom the time 
of its organization down to the present day, so far 
as you know, has it not? A. It has been con- 
tinuously in the business, I think. 

x-Q. 95. It has had a source of supply, as far as 
you know, from the time of its organization down 
to the present day, has it not? A. I do not know 
what you mean by having a source of supply; all 


of its organization in 1889 down to the present day, 


from the American Graphophone Company and’ 


the selling companies of the American Grapho- 
phone Company? A. What I say about the 
Columbia Phonograph Company Icould hardly say 
as to my own knowledge. I would also like to 
' correct your date 1889. Beginning with sometime 
in 1889, and extending for two or three years, the 


the local companies had a source of supply, from 
my point of view, from the beginning down to the 
time they abandoned the business. 
x-Q. 96. What source of supply had the New 
York Phonograph Company in the year 1898, at 440 
the time the conference in which you took part? ; 
A. New York Phonograph Company was not in 
the business. If it had been in the business it 


_| American Graphophone Company made no grapho- 
« res Pye “ . \ phones. Its machine was withdrawn from the 
| market, and it only reappeared as a copy in its 
: 437\ substantial. features of Edison’s phonograph. 
[aa ae _ \After it did reappear, as I understand it, it made 
al fir pat tts sales, at least in the -Washington territory, 
i rough the Columbia Phonograph Company. 
Fe! : : - x-Q. 90. During that early period when the 


li . graphophone was withdrawn from the market, as 


you state, the Columbia Phonograph Company was 

receiving its supplies, as were all the other phono- 

graph companies, from the North American Phono- 

graph Company, was it not? A. SoI understand 

- it, and those supplies were phonographs made by 
the Edison Phonograph Works. 

x-Q. 91. A split occurred between the American 
Graphophone Company and the North American 

- Phonograph Company in the early ’90’s, did it 
not, about 1891? A. It might be characterized as 
a ‘‘split’”?; a good many things are so charac- 
terized. 

x-Q. 92. And thereafter the North American 
Phonograph Company dealt only in phonographs 
and phonograph supplies, did it not? A. That I 
do not know. I would not undertake to say. 

x-Q. 93. It didn’t deal in graphophones and 
graphophone supplies after that period, did it? A. 
Ido not know that it did; it might have, but Ido 
not know the fact. 


would undoubtedly have secured its phonographs 

from the National Phonograph Company or the 
Edison Phonograph Works, and its graphophones, 
if it saw fit to handle them, from the American 
Graphophone Company. 

x-Q. 97. Upon the same basis as any other dealer 
in the State of New York? A. I have said in my 
direct examination that I explained to the commit- 
tee that the ‘situation in 1898 had changed from 
what it was in 1896; that the National Phonograph 
Company had, at great expense and by two years 
of effort, secured the co-operation of dealers in 
musical instruments and the like throughout the 
country in the sale of the phonograph, and that the 
National Phonograph Company would not throw 
over these dealers. If the New York Phonograph 
Company had wanted to go into the business in 
1898, it would have been obliged to secure its 
‘phonographs on the same terms as other dealers, 
at least, in advance of its maintaining its right to 
any other recognition in the courts. I think it 
would have been different in 1896, as I have stated 
in my direct examination. 
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x-Q. 98. What assurance of any difference was—7 


given to New York Phonograph Company in 1896, 
upon which you can base such belief? A. In 1896 
we urged the New York Pltonograph Company to 
go into the business, and as I have said in my di- 
rect examination, if it had gone into the business, 


_ the business would have been organized on a plan 


recognizing the rights of that company, 


x-Q. 99. That statement of yours was hypotheti- 


cal. What assurance did you give to New York 
Phonograph Company that that would be done? 


A. The only hypothesis was. that the New York 


Phonograph Company should take the first step 
which was absolutely essential, namely, that it 
should undertake to do the busihess. 

x-Q. 100. You do not deny, do you, that in the 
early Spring. of 1896, the National Phonograph 
Company and Mr. Edison were infringing the 
rights of New York Phonograph Company in the 
State of New York? A. I do most certainly deny 
it. Your question is a very general one, and I 
deny it in language which is similarly general. 

x-Q. 101. Do you deny specifically that in the 
early Spring of 1896, the National Phonograph 
Company and Mr. Edison were selling phonographs 
and phonograph supplies made under the Edison 
patents within the State of New York? A. So far 
as the National Phonograph Company is concerned, 
I do not deny this; just how early it began to 
make such sales I cannot say, but I have no doubt 
that they were made some time in the Spring of 
1896. 

x-Q. 102. Now, did the National Phonograph 
Company, to your knowledge, make any statement 
or give any assurance to the New York Phono- 
graph Company in 1896 that ‘it would discontinue 
such sales within the State of New York? A. 
When the committee called upon me in the Spring 
of 1896, so far as [ can recollect, the business had 
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not fairly started ; whether the National Phono- 
graph Company had made any sales in New York 
State or not, Iam not certain, but that was not a 
cause of complaint on the part of thecommittee. I 
am quite certain that in urging upon the commit- 
tee to put the New York Phonograph Company 
into the phonograph business, I assured them that 
the business would be done on a plan which would 
recognize their rights. Ido not see what else was 
necessary than this assurance. The committee did 
hot call for anything more than my word on that 


-point, and obviously the preliminary step of going 


into business was necessary before that assurance 
could be made good. 

x.-Q. 103. A plan:which would recognize the 
rights of New York Phonograph Company within 
the State of New York, could have been only a 
plan which would recognize the sole and exclusive 
right of that company within that State. Was 
any other plan in your mind? A. No. No other 
plan was in my mind. I am not undertaking to 
say, however, just what the rights of the New York 
Phonograph Company were or were not under their 
contracts, but my view of the situation was that if 
the New York Phonograph Company saw fit to go 
into the business, and provided they had the facili- 


- ties for effectively doing that business in the State 


of New York, that company could have had the 
exclusive sale of phonographs and supplies in that 
territory. e 
x.-Q. 104. Did you so state to the members of 
the committee? A. I think I did in substance. 
x.-Q. 105. That they would have the sole and 


- exclusive right? A. I have already answered this 


question. 
x.-Q. 106. You believed then that they were en- 
titled to the sole and exclusive right at that time? 
A. No. Iwill have to make a distinction there. I 
believed that the rights of the New York Phono- 
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graph Company were exceedingly doubtful, but in 
view of the disorganized condition of the business, 


the uncertainty as to its future guccess, and the . 


doubt as to the exact plan upon which the busi- 
ness should he done, the National Phonograph 
Company would have been glad of the co-operation 


. of the New York Phonograph Company in the 


handling of phonographs in the New York terri- 


. tory, quite apart from any rights which the New 


York Phonograph Company claimed to have under 
o 


_ its contracts. 
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x.-Q.. 107. And’yet you know of do asauranes in 
writing given either by you or by Mr. Edison, or 
by the National Phonograph Company, to the 
New York Phonograph Company, that the rights 
of New York Phonograph Company would in any 


_ way be respected? A. I know of no such writing. 
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The negotiations did not go that far; the New 
York Phonograph Company did not want to go 
into the business; they wanted to sell out for a 
lump sum and return something to their stock- 
holders. - ; ' 

. x.-Q. 108. Have you any reason to believe that 
on February 10, 1896, the New York Phonograph 
Company did not, through its Secretary, request 
Mr. Edison to give instructions that no phono- 
graphs or supplies be sold or delivered for use in 


New York territory, except through New York - 


Phonograph Company? A. AsI have said before, 
I never saw that letter. 

x.-Q. 109. Have you any reason to believe that 
such a request was inconsistent with the then inten- 
tion of New York Phonograph Company? A. No, 
I would not regard it as inconsistent with their 
idea that they wanted to sell out. I should say 
that that letter was in the direction of asserting a 
right which they hoped to sell, but as not indi- 
cating any desire on their part to exercise the 
right. 
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x.-Q. 110. Now, you say that Mr. Fahnestock 
acted as spokesman of the committee in 1896; did 
Mr. Fahnestock make any offer to you to sell the 
rights of the New York Phonograph Company to 
Mr. Edison or the National Phonograph Company? 

A. No definite offer. He wanted an offer from us 
as to what we would give for them. 

x-Q. 111. Did he say that the New York Phono- 
graph Company was ready and willing to sell its 
rights? . A. I understood so. 

x-Q. 112. What did he say, if you can recollect 
definitely? A. In substance what you have said; 
I would not pretend to recall the words. 

x-Q. 113. Who were present at that interview 


. when that statement was made by Mr. Fahnestock? 


A. Mr. Fahnestock and myself, and the other 
members of the committee, whoever they were. I 
think there was at least one other man present of 
that committee. There might have been two others, 
and possibly also Mr. Pincoffs, although I do not 
recall that he was present. 

x-Q. 114. Do you know, Mr. Dyer, that by 
further search you might find any memoranda 
madeé by you of those interviews in 1896, contem- 
poraneous therewith? A. It is possible, but not 
likely. , 

x-Q. 115. When you conferred with Mr. Edison 
with reference to the negotiations of 1896, didn’t 
Mr. Edison refer to any communication of any 
kind received by him from the New York Phono- 
graph Company? A. I do not recall that he did; 
he might have. 

.x-Q. 116. Didn’t Mr. Edison say to you that he 
personally was not willing to meet the committee 
of New York Phonograph Company, and desired 


. you, as his counsel, in preference so todo? A. I 


do not recall that. My recollection is that I had 
one or more interviews with Mr. Pincoffs, and that 
he arranged for the meeting of the committee and 
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myself, so that the committee would have directly 
my statements on the subject. 

x-Q. 117. In your letter of April 5th, 1898, to 

Mr. Jessup, you, requested him to return to you 
the papers which you loaned him from your Office 
ona Saturday. Can you state what papers you 
refer to? A. Icannot. I noticed that statement 
in the letter when it was read at~our last session, 
but I have been unable to recall what those papers 
were. 
_ x-Q. 118. In your letter of April 23, 1898, to 
Mr. Jessup, you say: ‘“‘Should your client serl- 
ously contemplate bringing suit against the graph- 
ophone interests, I think I can make some valuable 
suggestions in that connection.” What had yon 
in mind? A. I.do not recall the specific sugges- 
tions I had in mind, but I do recall generally that 
I wished if such a suit was to be brought, to keep in 
touch with it and I thought from my knowledge of 
the details that I could put the matter in better 
shape, perhaps, than could Mr. Jessup. ' ; 

x-Q. 119. Now, as matter of fact, such a suit 
had been brought in 1896, or rather two such suits, 
isn’t that correct, as shown by Complainants Ex- 
hibits 10 and 11, to which you have already re- 
ferred in your testimony? A. No, those were not 
suits of the character that I had in mind in writing 


my letters of April 2ist and 23rd, 1898, to Mr. . 


Jessup; the suits which I contemplated were suits 
brought directly by the New York Phonograph 
Company, asserting exclusive rights to sell in the 
New York territory, against the American Grapho- 
phone Company and the Columbia Phonograph 
Company. They were not to be patent suits, at 
least not patent suits mainly. The two- suits 
brought in the Fall of 1896 were strictly patent 
suits, with all the parties brought in who had any 
color of title or asserted any title, so’ as to avoid 
delay in trying the main patent questions, namely, 
the vidality of the patents and their infringement. 
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x-Q. 120. The purpose of the two suits brought 457 


in 1896 was to exclude the American Graphophone. 
Company and the two defendants in those suits, 
Easton and the Columbia Phonograph Company, 
from selling within the State of New York and 


ESIC ALU As, vVyot 


elsewhere, graphophones and other articlesalleged « 


to infringe the Edison patents, -was it not? 

A. No. These suits were brought to determine 
the validity of the patents set up in the bills of com- 
plaint, and to determine the question of infringe- 
ment, whether that infringement consisted in 
making, using or selling, or causing to be made 
used or sold, articles infringing the patents. I 
refer to the printed copy of Complainant’s Exhibit 
10, which I have before me. Complainant’s Ex- 
hibit 11 seems to be an abstract, from which I 
would not undertake to say what the bill itself was. 


x-Q. 121. Didn’t you seek injunctive relief in - 


those suits? A. The bill shows foritself. It asks 
for an injunction enjoining making, using or sell- 
ing in various forms of words. 

x-Q. 122. Your proposition in 1898 had in view, 
did it not, excluding the graphophone interests 
from the State of New York by means of an in- 
junction? A. That probably would have been one 
of the reliefs asked. The main purpose of the 


of the New York Phonograph Company, under 
both the graphophone and phonograph patents, to 
exclusively handle the business in the State of 
New York. . 

x-Q. 123. And that you thought would have 
been such a benefit to the National Phonograph 
Company, that upon the basis of it the National 
Phonograph Company could readily come to an 


- arrangement with New York Phonograph Com- 


pany; that-is correct, is it not? A. I considered 
that the one thing the New York Phonograph Com- 
pany had left. It declined to go into the business 
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suit would have been to establish the alleged rights 459 
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460 in 1896; it still declined to go into the business 
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in 1898, but if it had gone into the business in 1898, 


it would have been obliged to go in as @ny other . 


dealer. Now, since it did not propose to go into 
the business, but wanted to sell its rights to do 
business, the only way to make those rights vala- 
able was to establish them in the Courts. I did 
not consider the suits of 1896 as being suits in 
which those rights would be litigated. Those suits 
raised the patent questions, and as we had every- 
body in the suits who claimed any title, the Courts 
would have proceeded to the consideration of the 
questions of validity and infringement. The suit 
of 1898 was proposed to be a suit raising the con- 
tract question as the principal question. 

x-Q. 124. In 1898 neither the National Phono- 
graph Company nor the Edison Phonograph Works 
could have brought a suit in the State of New 
York against the American Graphophone Company 
or its selling agents, based upon the patents upon 
which the suits of 1896 had been brought, could 
they? A. In December, 1896, as the result of pro- 
tracted litigation between the phonograph com- 
panies and the American Graphophone Company, 
there was an exchange of licenses under certain 
patents. My attention is called to Complainant’s 
Exhibit 23, which appears to be a copy of the 


license agreement. If the patents set up in the 


bills of complaint of 1896 are included in this 
license agreement, and the operations of the 
Graphophone Company were such as they were 
licensed to do under this agreement, then you are 
right. 

x-Q. 125. Now, the suits of 1896, the bills 


’ wherein are set forth as Complainant’s Exhibits 10 


and 11, were discontinued, as shown by Complain- 
ant’s Exhibits 12 and 13, as result of the agree- 
ment of December 7, 1896, being Complainant’s 
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Exhibit 23, isn’t that so? A. That seems to bethe 
fact. 
Witness is requested to produce at the next 
session any memorandum which he may have 
made and may be able to find relating to the 
negotiations, interviews and conferences of 
1896. 


Adjourned to Fetdey, March 11, 1904, at 11 
o’clock. 


It is stipulated that i ik accordance with the 
request following x-Q.125, the witness, Mr. 
Richard N. Dyer, has made the search referred 
to in the request, without, finding any further 

- Memorandum relating to the negotiations, in- 
terviews and conferences of 1896, and that he 
would so testify if recalled. 


New Yorrk, March 11, 1904. 
Met pursuant to adjournment at the office of 8. 
M. Hitehcock, Standing Examiner, No. 15 William 
Street, New York City, at 11 o’clock. 


Appearances: 
Same as at previous meeting. 


JOHN B. UPHAM, being first duly sworn on 
behalf of the National Phonograph Company, tes- 
tified as follows: 


Direct ecamination by Mr. Hough : 

Q. 1. What is your occupation, Mr. Upham? A. 
Clerk in the office of Winslow, Lanier & Co. 
Transfer clerk. . 

Q. 2. Are you in charge of the Transfer Depart- 


’ ment of Winslow, Lanier. & Company? A. Iam. 


Q.3. What is meant by the Transfer Depart- 
ment? A. I transfer the stock and register bonds, 
and act as agent for them, 
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466 Q.4. Dia you occupy this office in the yedr 1894. 

A. I did. 

Q. 5. Have done socontinuously? A. Eversince. 

Q. 6. In the year 1894, were Winslow, Lanier & 
Company transfer agents for the New York Pho- 
nograph Company and the Metropolitan Phono- 
graph Company? <A. We were. 

Q. 7. When did you cease to be such agents? A. 
About in Jnly, 1896. 
~ Q. 8. In October, 1894, did your firm receive a 
communication from Richard Townley Haines? A. 


Yes, it did. ; 
Q. 9. Will you produce it, please. A. I will. 
467 (Witness produces letter dated October », 


1894.) ; 
_ Q.10. Did this letter come to you on behalf of 
your firm? A. Yes. 
Q. 11. Has it remained in your custody ever 
since? A. It has. 
Q. 12. Do you produce it from the files of Wins- 
low, Lanier & Company. A. Yes. 
Q. 13. Do yon know Richard Townley Haines? 
A. I do. é 
Q. 14. He is now dead, is he not? A. He is. 
Q. 15. Are you acquainted with his signature? 
: A. Yes. , 
468  Q.16. Do you recognize that signature as the 
signature of Richard Townley Haines? A. Yes. 


Q. 17. Have you produced this letter pursuant . 


to a subpcena duces tecwm served upon your firm? 
~A. I have. . 
~Q. 18. Did you receive any other communica- 
tions from New York Phonograph Company relat- 
ing to the particular matter set forth in this letter 
of October 3, 1894? A. No, I have not. 
Mr. Hough: Counsel for National Phono- 
graph Company offers letter dated October 3, 
. 1894, in evidence, marked Respondent’s Ex- 
hibit No. 9, of which the following is a copy: 
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Mr. Hicks: Letter is objected to asimma- 469 

terial and irrelevant. j 
 Joun P. Haines, President, 
WILI1aM FaHNEsTOCK, Vice-President, 
RICHARD TOWNLEY Haines, Secretary & Treasurer. 
NEW YORK PHONOGRAPH COMPANY, 
32 Park PLacE, 
Under authority of the North 
American Phonograph Com 
pany and the licensee of the 
American Graphophone Com- 
pany. 
New York, October 3, 1894. 
* Messrs. Winstow, Lanter & Co., 
17 Nassau Street, 
New York City. . 470 
GENTLEMEN : 
The following resolution was passed this 

day by the Executive Committee of the 

New York Phonograph Company: 

‘ Resolved, that the Secretary of this com- 
pany notify Messrs. Winslow, Lanier & Com- 
pany, Transfer Agent, not to transfer to any 
party or parties, the Twenty-five hundred 

. (2500) shares of The New York Phonograph a 

~ Company’s stock; nor the Twenty-five hundred 
(2500) shares of Metropolitan Phonograph " 
Company’s stock, standing in the name of the 
Central Trust Company, Trustee, pending the 474 
settlement of certain claims of the New York 
Phonograph Company against said stock, and 
to further notify the said Messrs. Winslow, 
Lanier & Company that the said New York 
Phonograph Company will hold them respon. 

_ Sible as transfer agents if they transfer the 
said stock or any part of it, until notified by the: 
New York Phonograph Company thatits claim 
against the said stock has been settled.’ 

Please acknowledge’ receipt of this -letter 
and oblige, ore 

Yours very truly, 
RioHARD TowNLey Harnzs, 


: - Secretary.’ 
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Hl 472, Q. 19. Did you acknowledge receipt of this let- ws - Jey Haines, whose signature appears to be at the 475 
il _ | ter, to the best of your recollection? A. Tt was foot of that letter? A. Yes. 
iis acknowledged. ; : Q. 3. He was your brother? A. Yes. 
Q. 20. Did Messrs. Winslow, Lanier & Company Q. 4. Were you acquainted with his signature? 
iit nae ever transfer the stock referred to in the letter A. Lam. 
if which has been read? A. I cannot swear to that; Q. 5. Do you recognize the signature at the tant 
5 as far as I know it has not been transferred ; but of that letter as your brother’s signature? A. It 
; I do not know, as I haven’t the books in my pos. appears to be. s 
session. i _ Mr. Hough: Respondent offers in evidence 


**Respondent’s Exhibit No. 4, February 19, 


Cross-examination by Mr Hicks : : : 
1904,’’ as of this date; and the letter reads as 


ni “we jdie x-Q. 21. Was any request ever made to Messrs. 


: A follows: 
(yilt * Winslow, Lanier & Company to transfer the stock? 
PRT 
Ii . 473 A- Ido not know of any; I would not be positive . Mr. Hicks : Objected to as famstarkal, and a 
atl of it, though. irrelevant. 416 
| x-Q. 22. As far as you know no request ever was ‘* Joan P, Hares, President. . 
made by anybody? A. As far as I know; no. Wi1aM Fannestock, Vice-President. 
hy Li ; Saf RicHarkD TowNLeEy Hatnes, 
my i . Age : : Secretary & Treasurer. 


_ FREDERICK .C. RANDALL, recalled. - 
NEW YORK PHON OGRAPH COMPANY, 


i an ; By Mr. Hough : 32 Park Place, 
ati ae R.-D. Q. 60. Mr. Randall, have you brought ; Under authority of 
tit with you, pursuant to subpcena, the letter dated oe a ‘ ; 
hie e October 3, 1894, which you produced at a pre- a of the ane 7 : , 
Ft eer vious hearing i in this case? A. I have. American Graphophone a Pe . 
ail ; (Witness produces letter ‘* Respondent’s Company. 4 
ni 4m4 -Exhibit No. 4 for identification, February 19, New York, October 3, 1894. 
Ut 1904.’’) CENTRAL Trust Company, Trustee, 477 
‘ie ; é i Y ee 54 Wall Street, a) tay 
nil : ; JOHN P. HAINES, duly sworn on behalf of : : New York. 
tlh the National Phonograph Company, testified as GENTLEMEN : 
Hi follows : ~ The following resolution was passed this day 
ii by the Executive Committee of The New York 
ft} By Mr. Hough : ~ Phonograph Company: 
Ks Q. 1. Mr. Haines, you have attended to-day in ‘ Resolved, that the Secretary of this com- ~ 
ii response to a subpoena served upon you, have you _ pany notify the Central Trust Company, 
saa not? A. I have. ; Trustee, not to deliver the Twenty-five hun- 
1] ‘ Q. 2. Ishow you “Respondent's Exhibit No. 4 dred shares of the New York Phonograph 
Hye for identification, February 19, 1904, ” and ask you Company’s stock,. nor the Twenty-five hun- B 
i } whether you were acquainted with Richard Town- dred shares of the Metropolitan Phonograph 
itt 
i 
i} - Raymond R. Wile 
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Company’s stock standing in the name as 


Trustee, to the North American Phonograph 
Company or its receiver, or to any person or 


persons claiming under them, pending the set- 
tlement of certain claims of this company 
against said stock; and further notify the said 
Central Trust Company that the New York 
- Phonograph Company will hold it responsible 
as trustee if it delivers the said stock or any 
part of it, until notified by the New York 
Phonograph Company that its claim against 
said stock have been settled. 
Please acknowledge receipt of this letter, 
and oblige, 
Yours very truly, 
RioHarRD TownLEy HaInEs, 
Secretary.’ ”’ 


Cross-examination by Ur. Hicks : 


_ x-Q. 6. Referring to defendant’s exhibits, being 
letters dated October 3, 1894, addressed to Central 
Trust Company, Trustee, and Messrs. Winslow, 
Lanier & Company, signed Richard Townley 
Haines, Secretary, do you know whether any re- 
quest for the transfer of the stock mentioned in 
said letters was ever made to New York Phono- 
graph Company by North American Phonograph 


Company or Jesse H. Lippincott, individually, or- 


as Trustee, or by any one claiming under them or 
either of them, or by anyone else? 

Mr. Hough: Objected to as immaterial and 
irrelevant, as any request on that subject to 
New York Phonograph Company would be 
unnecessary. 

A. Ido not know of any such request. 

x-Q. 7. Do you know of any such request made 
to Messrs. Winslow, Lanier & Company, to the 
Central Trust Company, or to anyone else? A. I 


'do not. 


é 
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It is hereby stipulated by and between 481 


counsel for complainant and defendant, 
National Phonograph Company, that the 
signatures to their testimony of the ‘fol- 

| lowing witnesses, Messrs. John R. Hardin, 
John P. Haines, William E. Gilmore, Fred- 
erick C. Randall, John B. Upham and Rich- 
ard N. Dyer, be waived, and it is generally 
stipulated that the signatures of all witnesses 
to their testimony be waived, unless specific- 
ally requested by counsel for complainant or 
defendant. 

It is further stipulated by and between 
counsel for complainant, and’ defendant, Na- 
tional Phonograph Company, that Complain- 
ant’s Exhibits 114 to 124—11 in number, being 
certified copies of assignments of patents, are 
true copies of the originals thereof, subject to 
correction by comparison with the originals, 
upon request of either party and production 
of the originals. 


JOHN R. SCHERMERHORN, being duly 
sworn’ on behalf of National ae ai ha Com- 
pany, testified as follows: . 

Direct examination by Ur. Hough: 

Q. 1. Where do you live? A. East Orange, 
N. J. 

@. 2. What is your wontons A. iKenistant 
General Manager of the Edison Phonograph 
Works and the National Phonograph Company. 

Q. 3. As such Assistant General Manager, what 
dre your duties? A. To look particularly after 
the manufacturing. : 

Q. 4. Are you actually occupied in the works, 


_t. e., the factory, where phonographs and supplies 


therefor, and records, are made? A. Tam. 
Q. 5. And how long have you been supervising 
these manufactures? A. Since June, 1896. 
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Q. 6. In your capacity as superintendent or 
manager, do you keep or have kept records of the 
number of phonographs and number of records 
which are produced? A. I have. 

Q. 7. What company manufactures phono- 
graphs, as distinct from the records? A. The 
Edison Phonograph Works. 

Q. 8. And has that been true during ‘the entire 
time of youremployment? A. It has. 

Q. 9. Does any other company than the Edison 
Phonograph Works manufacture the machine 
known asa phonograph? A. Not to my knowl. 
edge and belief. 

Q. 10. Do the machines which are manufactured, 
known as phonographs, by the Edison Phono- 
graph Works, supply the demand for phonographs 


-. for the entire world? A. They do. 


Q. 11. Both the foreign and Somastic trade is 
supplied? <A. Yes. 


_, Q. 12. Has that likewise bean true during the 


entire time of your employment by the works? 

A. Yes. 

Q. 13. During the time of your employment by 
the Edison Phonograph Works and superintend- 
ence of its manufactures, what general change, if 
any, has taken place in the construction of the 
‘phonograph, with reference to the motor which 
actuates it? 


‘ immaterial. 

A. We have adopted the use of the spring 
motor phonograph, which was not in use by the 
Edison Phonograph Works Prior to January 1, 
1896. 

Q. 14. So that it was shortly hate you came 
to the works that the use of the spring motor had 
begun? A. Yes. 

‘ Q. 15. What other motor is, or was, in use be- 


-Mr. Hicks: Objected to as irrelevant and - 
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sides the spring motor? A. Electric types ex- 
clusively. 
Q. 16. Since January, 1896, has the Edison 


- Phonograph Works continued to manufacture 


both types of manufacture, both ‘the spring motor 
and the electric? A. They have. 

Q. 17. Explain the difference between the two, 
as to ease of operation and cheapness of operation? 
A. The electric machine is much more expensive 
to build; it is necessary to have a purchased force 
to operate it, either by purchasing current from 
existing illuminating companies, or by the pur- 
chase of batteries, which become exhausted with 
use. The spring motor type machine is operated 
by a spring, the only force necessary being that 
it be wound. 

Q. 18. Is the spring motor which operates the 
phonograph substantially similar to the motor of 


aclock? A. It is. 


Q. 19. Has this spring motor been improved and 
reduced in expense since it was originally intro- 
duced? A. It has. ‘ 

Q. 20. Have you at my request, and from the 
records kept under your-supervision, compiled 
figures showing the entire output of phonographs, 
both the spring motor and the electric types, since 


1896 down to 1904, inclusive? A. I have. 


Q. 21. Will you state the results of your in- 
vestigation? A. The figures which I give you will 
cover the fiscal years; our fiscal year begins 
March ist and ends the last day of February in 
each year. For the fiscal year ending February 
28, 1897, we manufactured 774 Spring Motor 
type phonographs, 465 Electric type phonographs ; 
for the fiscal year ending February 28, 1898, we 


“manufactured 4,905 Spring Motor type phono- 


graphs, 260 Electric type phonographs; for 
the fiscal year ending February, 28, 1898, 


we manufactured 13,833 Spring Motor type. 
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490 phonog.aphs, 422 Electric type phonographs; 
for the fiscal year ending February 28, 


1900, we manufactured 45,827 Spring Motor 


‘type phonographs, 270 Electric type phono. 
graphs; for the fiscal year ending February 28, 
1901, we -manufactured 41,850 Spring Motor type 
phonographs, 44 Electric type phonographs; for 
the fiscal year ending February 28, 1902, we 
manufactured 41,315 Spring Motor type phono- 
graphs, 66 Electric type phonographs; for the 
the fiscal year ending February 28, 1903, we manu- 
factured 79,980 Spring Motor type phonographs, 
277 Electric type phonographs; for the fiscal year 
ending February 29, 1904, we manufactured 112,- 
.049 Spring Motor type phonographs, 1,102 Electric 
type phonographs. 

~. Q. 22. Are the electric type phonographs, con- 
cerning which you have testified, of a uniform pat- 
tern? <A. Practically uniform pattern, but two 
different types of winding for the motors. 

Q. 23. Is the electric type phonograph the pat- 
tern which has been manufactured the longest? 
'. A. It has. 

- Q. 24. And how long has that type been con- 
tinuously manufactured? A. Icannot speak know- 
ingly before my time, but to the best of my 


knowledge and belief, since the phonograph was 


first manufactured. 
' Q. 25. When you went into the phonograph 
business in 1896, was there any other type of the 
phonograph commercially known—used, except 
the electric type, whether actuated by electric or 
by the spring motor—I mean, was there at that 
time more than one type of phonograph known? 

A. There was. ' 

Q. 26. Tell me what were known in the year 
1896, when you became acquainted with the busi- 
ness? A. We manufactured two types—two elec- 
tric types and two spring motor types. 
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Q. 27. What were the two spring motor types 493 


which you were manufacturing in 1896? A. One 
known as the ‘‘ Triumph,’’ which is a triple spring 


‘ motor, and one known as the ‘‘Home,’’ which at 


that time was actuated by a clock movement—I 
mean by a clock movement a movement that was © 
manufactured by clock concerns. 

Q. 28. And applied to the phonograph by your 
company? <A. And applied to the phonograph by 
our company. 

Q. 29. And at that time, in June, 1896, for what 
purposes were the electric type machines manufac- 
tured and offered to the public? A. I am not in 
position to answer that question. I was not iden- 
tified with the selling end of the business. 

Q. 30. For what purposes was the electric type 
machines manufactured in 1896 suitable? A. They 
were suitable for amusement—entertainment, and 
for commercial purposes. ~ 

Q. 31. What do you mean by commercial pur- 
poses, as distinguished from amusement purposes? 

A. To be used in offices to dictate to—such dic- 
tation to be transcribed by a typewritist. . 

Q. 32. And by amusement purposes, what do 
you mean? A. For the reproduction of musical 


_and other amusement records. 


Q. 33. Any species of vocal sound? A. Repro- 
duction of any species of vocal or other sound. 

Q. 34. Since 1896 have other and cheaper types 
of machines been introduced? A. There has. 

Q. 35. And are they still in the market? 

A. They are. 

Q. 36. And at what time was the cheaper types 
of machines put out—give me the names by which 
the cheaper types of machines are commercially 


“Known? A. The ‘‘Home”’ machines and the type 


known as the ‘‘Standard,’’ subsequently made; 
likewise the ‘‘ Gem’”’ and the ‘‘ Concert’’ types. 
Q. 37. At what time was the ‘‘ Home’’ machine 
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496 put out on the market? .A. The one with the 


clock movement—the manufacture of the one with 
the clock movement was started in April, 1896 ; 
the manufacture of the improved ‘‘ Home”’ machine 
was begun in December, 1896; the manufacture of 
the ‘‘Standard’’ machine was begun in December, 
1897; the manufacture of the ‘‘Gem”’ machine 
was begun in December, 1898. I haven’t the date 
that the ‘‘Concert’’ was started, but it was some- 
time during the year 1898, or the Fall of 1897. 

Q. 38. The figures which you have read, Mr. 
Schermerhorn, show a very large increase in the 
production of phonographs. Has that increase 


497 taken place principally in the original or higher 


price machine, or in the cheaper? A. In the 
' cheaper price machines. 

Q. 39. What company manufactures, of those 
with which you are identified, the record, as dis- 
tinct from the machine itself? A. The National 
Phonograph Company. 

Q. 40. And have you been engaged on behalf of 
the National Phonograph Company in supervising 
the manufacture of records? A. I have. 

Q. 41. And have you kept or had kept, books 
‘showing the output of the manufacture in respect 

, to records? A. I have. 


. 498; Q. 42. And is it true that those records are 


| supplied to the whole world that want records? — 

A. They are. 

Q. 43. And does the product ‘of the National 
Phonograph Company of records, constitute the 
entire output of records put out by any of the 
companies with which you are identified? A. It 
/ does. 
~ Q. 44. When did the National Phonograph 
Company begin the manufacture of records? 

‘A. April, 1897. s 

Q. 45. Are the fiscal years of the National 
_ Phonograph Company identical with those of the 
Edison Phonograph Works? A. They are. 
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Q. 46. Will you state the entire output of records 499 


py fiscal years, since the manufacture of records 
was begun by the National Phonograph Company? 
A. For the fiscal year ending February 28, 1898, 


- we manufactured a total of 87,690 records, for the 


fiscal year ending February 28, 1899, we manufac- 
tured 428,310 music records; for the fiscal year 
ending February 28, 1900, we manufactured 1,886, - 


: 137 records; for the fiscal year ending February 


28, 1901, we manufactured 2,080,132 records; for 
the fiscal year ending February 28, 1902, we manu- ~ 
factured -1,976,645 music records; for the fiscal 
year ending February 28, 1903, we manufactured 
4,382,802 records; for the fiscal year ending 
February 29, 1904, we mannfactured 7,663,142 


records. 


Q. 47. During the times as to which you have 
read the record of output, has any change taken 
place in the process of manufacture or producing 
records? A. There have been several changes, and 


* perhaps it would be well for me to tell you the 


story from the beginning. In the first place, there 
was an original—or what we call a ‘‘ master,’’ was 
made by the artist singing in to the phonograph. 
This was duplicated on what is known asa “‘ blank ”’ 
by a mechanical process; originally this process 
was more or less crude, and we improved it from 


‘time to time, that’holding true up to to the fiscal 


year ending February 28, 1902. With the fiscal 
year ending February 28, 1903, we began to turn 
out what is known as the ‘‘ moulded ”’ record. This 
record was a very material improvement over all 
other types and accounts particularly for the in- 
increased sales. 

Q. 48. What is the nature of the ‘‘ moulded” , 
record, as distinct from the record previously 
made? A. The master is made in the same man- 
her as was previously explained. This master is 
then plated by the electric process and from this 
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502 plating is made a permanent mould, and into this 


mould~‘Ae records are cast. 

- Q. 49. Is the moulded record cheaper-and more 
sccnomical than the record previously made by the 
company? A. It is cheaper, in that the product 
is more uniform. I 
| Q. 50. And is the process of reproduction of rec- 
| ords more rapid? A. Well, I should say that it was. 
-  Q. 51. What advantage does the public find in 
the ‘‘moulded’’ record over the mechanical? A. 
They are more uniform, as has been explained; 
they are also able to make a better master, thereby 
producing a better product; the surface is harder, 
thereby giving the public more wear and service 
from them. 3 

Q. 52. When you took charge of the manu- 
facturing of phonographs by the Edison Phono- 
graph Works, in 1896, describe in what condition 
yon found that business? A. I found it in a very 
ehaotic condition; there was practically no busi- 


ness whatever, and no business accrued until we © 


began to manufacture the cheaper grades of spring 
motor phonographs. 

- Q. 53. And what, from your observation, led to 
the building up of the business by the introduction 
of the cheaper grade of spring motor phonographs? 
A. Inthe first place, they were self-contained ma- 
’ chines, and, in the next place, the price was such as 
to put them within the reach of the masses; there- 
by opening a field which before that was not avail- 
able because of the high prices of the electric 
. machines, and because of the further fact that they 
were a constant source of expense. The figures 
which I have given you before show the growth of 
the business; but I would like to say that this 
business was caused by the following reasons: for 
instance, the fiscal year ending 1898, we manufact- 
tured a total of 4,905 spring motor machines; at 
that time we were manufacturing the ‘‘ Triumph,” 
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which was sold, as Iremember, at$100list, andthe 50 
‘‘Home,’’ at $30 list. During the fiscal year end- 
ing February 28, 1899, we manufactured a total of 
13,838 machines. During that fiscal year we 


introduced to the public the ‘‘ Standard ’’ machine, 


which was sold at $20.00. During the fiscal year 
ending February 28, 1900, we manufactured a total 
of 45,827 machines. This increase was caused by 
the fact that we introdiced what is known as the 
“‘Gem”’ machine, which listed at-$10. The busi- 
ness then remained about the same until the fiscal 
year ending February 28,1903. The large increase 
during that particular year was caused by the fact 
that we made a very improved reproducer, and we 
likewise introduced to the public the moulded 
record, both of which tended to very largely in- 
crease our business; and this same statement holds 
true with respect to the fiscal year ending 1904. 
There was also another feature which has not been 
mentioned. Prior to 1897 we were not engaged in 
the manufacture of records; they we remade by 
outside concerns, and so far as I know, the list 
price of all these records was $1.00. In addition 
to this, the repertoire was small. We saw the 
advisability of putting a record of our own on the 
market, and likewise the advisability of making 


_ this recérd cheaper. After we started to manu- 


facture we turned them out and sold them 
for .50 list. The first year—that is, the year 1897- 
1898, the business was small, owing to the fact 
that it was more or less experimental with us; but 
during the following periods you will note that 
there was a constant increase—all due to the fact 
that it was sold for 50 cents and due to the fur- 
ther fact that we were able to supply a machine 
that was within the reach of the public. 

Q. 54. Is it a possible thing to state, with mathe- 
matical accuracy, the proportion of phonographs 
put out during the period that you have testified 
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508 to that are used for commercial purposes, as dis- 


tinct from amusement purposes? A. I haven’t 
such data. 

Q. 55. Frém your observation of ths shana 
graph business, and the general nature of the 
demand which is made upon the Edison Phono- 
graph Works for supplies and parts therefor, what 
portion of your business is represented by the com- 
mercial demand for business, as distinct from the 
amusement demand? A. In my judgment the 
proportion is infinitesimal. 

Q. 56. Is not practically the entire demand for 
phonographs to- day, and for years back, entirely 
for amusement ‘purposes? A. According to my 
observation, you, 


Cross-examination by Mr. Hicks : ‘ 

. x-Q. 57. When did you first become connected 
_ with the National Phonograph Company? A. I 
cannot answer the question, because I do not 
‘recall when it was organized, but it was on or 
about the time of its organization. 

x-Q. 58. In what capacity did you act when you 
first went to the National Phonograph Company? 
A. As manager of production, the same position I 
now hold. 

x-Q. 59. What did the uaatontion 4 consist of at 


that time by the National Phonograph Company? ~ 


A. There was no production. 

x-Q. 60. Did you go there as manager of pro- 
duction when you first became acquainted with the 
National Phonograph Company? A. I went there 
as assistant General Manager, with particular 
duties to look after the production. 

x-Q. 61. To whom were you assistant as General 
Manager? A. It wassimply a title given me soas 
- to show authority. 

x-Q. 62. Who was the General Manager? A. 
Mr. Gilmore. You are asking questions relating 
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to the National Phonograph Company now, aren’t 


you? 
x-Q. 63. Entirely. Have you been a director 


‘ of National Phonograph Company? A. I have 


not. 

x-Q. 64. Have you held any office other than 
that’of Assistant General Manager? A. I haven’t 
held any office whatsoever. Iam not an officer of 
the concern. 

x-Q. 65. When did you first become connected 
with the Edison Phonograph Works? A. June, 
1896. 

x-Q. 66. At the same time that you became 
connected with the National Phonograph Com- 
pany? A. I cannot answer that, I donot know. 

x-Q. 67. Do you know whether you became con- 


“nected with the National Phonograph Company at 


the same time that you became connected with the 
Edison Phonograph Works? A. I do not know 
positively that the National Phonograph Company 
was organized at the time I was there; if it was 
organized, I was in their employ. 

x-Q. 68.. By whom were you engaged? A. = 
Mr. Gilmore. 

x-Q. 69. And you do not know whether that en- 


_ gagement was on.behalf of the Edison Phonograph 


Works and the National Phonograph Company, 
or whether it was on behalf of -the Edison Phono- 
graph Works alone? A. Idonot. | 

x-Q. 70. Assuming that the National Phono- 
graph Company was organized in January, 1896, 
what would your answer be? A. I should say that 
I was then in their employ. 

x-Q. 71. Where was the office of the National 


_ Phonograph Company at the time that you first 


became connected with it? A. The offices were at 
Orange, N. J. 

x-Q. 72. In what building? A. In the building 
which is now used as an office, 
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x-Q. 73. And that building is what~7A. I don’t 
understand. , 

x-Q. 74. What is the puilding in which the 
office of the National Phonograph Company is 
to-day? A. There is no street number. 

x-Q. 75. How do you designate it? -A. We 
simply call it the office. 

x-Q. 76. Where is it? A. On Lakeside Avenue, 


' West Orange. 


- x-Q. 77. What other buildings are next to it? 
A. It iscontiguous to the buildings that are owned 
by the Edison Phonograph Works and Mr. Edison 
personally. 

x-Q. 78. Upon what Jand is it? A. Upon the 
land of the Edison Phonograph Works. 

x-Q. 79. Now, where was the office of the Edi- 
son Phonograph Works when you first became 


- connected with the company? A. It is now in the 


same Office. 

x-Q. 80. The same office? A. Yes, with the ex- 
ception of changes and enlargements. . 

x-Q..81. And have you continued in the same 


‘office on behalf of the Edison Phonograph Works 


from that time to the present time? A. I have. 
x-Q. 82. So that the office of the Edison Phono- 

graph Works and of the National Phonograph 

Company, during the time that you have been con- 


nected with those companies, has been identically * 


one? A. They are in the same building. 

x-Q. 83. In the same room? A. I havea room 
and Mr. Gilmore has a room to himself. 

x-Q. 84. What connection have you had with 
Mr. Thomas A. Edison since the time when you 
first became connected with the Edison Phonograph 
Works? A. No direct connection. 

x-Q. 85. Have you consulted with him? A. I 
have at times, during the absence of Mr. Gilmore, 
in matters of minor details. 

x-Q. 86. Details connected with the Edison Pho- 
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phonographs. 
x-Q. 87. With the manufacture of phonographs 


- and phonograph records? A. Yes. 


x-Q. 88. Did Mr. Edison give instructions in re- 
gard to the manufacture of phonographs? 

A. Never to my knowledge. 

x-Q. 89. To whom did he give them? A. Ido 
not know that he gave any instructions. 

x-Q. 90. To what, did the consultations which 


you had with Mr. Edison refer? A. Principally © 


to details of manufacture—such improvements as 
he may have suggested or recommended. 


x-Q. 91. Both in regard to phonographs and 518 


phonograph records? A. Yes. 

x-Q. 92. What, according to your understand- 
ing, is a phonograph? A. It is a mechanical 
device, broadly speaking; it is a device used to 
reproduce sounds which are engraved upon records. 


x-Q. 93. One essential part of the phonograph. 


is a tablet or blank upon which the record is pro- 
duced, isit not? A. Itis. © 

x-Q. 94. Another essential part of the phono- 
graph is what is known as the ‘‘recorder,”’ is it 
not? A. Yes. 

x-Q. 95. Another essential park of the phono- 


not? -A. Yes. 

x-Q. 96. Now, is it not true that the adh 
consists of such mechanism as will enable the 
recorder to engrave or produce the sound record 
npon upon the blank, and the reproducer to repro- 
duée the original sound waves? A. Yes. 

x-Q. 97. You have spoken of phonographs man- 
ufactured by the Edison Phonogragh Works. 
‘Have not all of the phonographs referred to by you 
in your testimony embraced a recorder? A. -I 
believe they have at different times, but at the 


- present time they do not. 


nograph Works? A. With the manufacture of 517 
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"graph is what is known as the ‘ reproducer,”’ is it. 519 
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x-Q. 98. Is the recorder sold separate from the 
phonograph? A. In some instances; in some 
types of machines—with others it is included in 
equipment. 

x-Q. 99. Is the phonograph complete without 
the recorder? A. It is complete for the purposes 
that it is now exploited most largely. 

x-Q. 100. That is to say, at the present time you 
sell phonographs principally for the purpose of 
reproducing sounds from records manufactured and 
sold by yourselves? A. My knowledge is such. 

x-Q. 101. Now, it is the fact, is it not, that all 
the phonographs to which you have referred in 
your testimony have been provided with a repro- 
ducer? A. Yes. 

x-Q.-102. Will you describe the reproducer as it 
has been manufactured by the Edison Phonograph 


Works, and sold by the Edison Phonograph Works. 


and the National Phonograph Company? A. The 
present type consists of a cup with.a mica dia- 
phragm, the diaphragm being built up in sections; 
aclamping ring, gaskets, sapphire reproducing ball, 
small arm which holds the ball, all‘of which are 
assembled together; likewise a weight. 


x-Q. 103. The sapphire reproducing ball is one of © 


the inventions of Thomas A. Edison, is it not? 


522 . A. To the best of my knowledge and belief. 


x-Q; 104. The phonographs manufactured by the 


"Edison Phonograph Works are known as Edison 


Phonographs, are they not? A. They are; that 
is the trade name. 

+ x-Q. 105. And they are manufactured in accord- 
ance with inventions set forth in patents of the 
United States and issued to Thomas A. Edison, are 
they not? A. That is my understanding. 

' x-Q. 106. Can you produce a list of the patents 
of Thomas A. Edison at the next session, under 
which such phonographs have been manufactured 
by the Edison Phonograph Works? A. I am not 
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familiar with the patents; I would have to take it 523 


up with the patent attorneys and have them sifted 
out; I am not in position to get them otherwise. 
x-Q. 107. The Edison Phonograph Works affixes 


‘to the phonographs which it manufactures and 


sells, a list of patents setting forth the inventions 
embodied in the phonographs manufactured, does 
it not? <A. Yes. 

x-Q. 108. Can you produce anal lists of patents 
affixed by the Edison Phonograph Works? 

A. Yes, you mean the plate? 

Counsel; Yes. 
(Witness is requested to produce such lists 
at the next session.) 

x-Q. 109. To whom has the Edision Phono- 
graph Works sold the phonographs manufactured 
by it, and referred to by you in your testimony? 

A. Principally to the National Phonegraph 
Company. 

x-Q. 110. To whom beside the National Phono- 
graph Company has it made sales? A. I think the 
name of the concern is the Edison United Phono- 
graph Company. 

x-Q. 111. And the sales made to the Edison 
United Phonugraph Company have been made for 
export only, have they not? <A. That is my un- 
derstanding, but not my present knowlege. 

x-Q. 112. Is a motor any essential part of the 
phonograph? A. A motor of some description is. 

x-Q. 118. That is to say, it is necessary that a 
phonograph have means for moving the phono- 
graph cylinder or blank? A. It is necessary. 

x-Q. 114. Is the motor used for any other pur- 
pose? A. It can be used for other purposes, but 
those we manufacture are not, so far as I know. 

x-Q. 115. The motors to which you have refer- 
ted in your testimony have been motors used in 

connection with the phonograph forthe purpose of 
revolving the cylindric tablet? A. Yes. 
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x-Q. 116. Any means of revolving the cylindric 
tablet would enable the phonograph to operate, 
would it not? A. Yes. 
x-Q. 117. You do not regard achange in the kind 


of motor used in connection with the phonograph 
as a-change in the principle of the phonograph 


itself, do you? A. No. 


x-Q. 118. The phonographs produced by the 
Edison Phonograph Works in 1896, were Edison 


phonographs, were they not? A. They were. 


x-Q. 119. And the phonographs produced by the 
works to-day are still Edison phonographs, are they 
not? A. They are so styled. 

x-Q. 120. You said that the National Phono- 
graph Company began the manufacture of records 
in April, 1897, and I now ask you whether prior to 
April, 1897, the National Phonograph Company 
sold records? A. Not to my knowledge and be- 
lief. 

-.x-Q. 121. What did the business done by the 
National Phonograph Company prior to April, 


1897, consist of? A. The selling of il le 


and accessories thereto. 
x-Q. 122. And inoluded among the accessories 


~ thereto were recorders? A. Recorders when they 
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. Brushes, and cabinets possibly, at ae parkonie ; 


were supplied with the machines, or otherwise. 
x-Q. 123. And what beside recorders? A. 


time. 
x-Q. 124. And blanks for the emilee of phono- 
graph records thereon? A. Blanks for the making 
of phonograph records. 
x-Q. 125. The National Phonograph Gompane, 


_ prior to 1897, sold phonograph blanks in large 


quantities, did it not? A. Icannot tell youin how 
large quantities ; they sold, I presume, to take care 
of the demand. ° 

_ x-Q. 126. From whom did the Nation& Phono- 


pea 
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graph Goupeay obtain blanks prior to April, 
1897? A. From Edison Phonograph Works. 

x-Q. 127. And since April, 1897? A. The Edi- 
son Phonograph Works. 

x-Q. 128. That is to say, the National Phono- 
graph Company has never manufactured phono- 
graph blanks? A. They have not. 

x-Q. 129. And all the blanks used or sold by 
the National Phonograph Company have been 
manufactured by the Edison Phonograph Works? 

A. Yes. 

x.Q. 180. And those blanks were manufactured 
in accordance with the inventions of Thomas A. 
Edison, were they not? A. That is my under- 
standing. = 

x.Q. 131. Mr. Edison has made several inven- 
tions involving the material used in the blanks, 
has he not? A. That is my understanding, I do 
not know positively. 

x-Q. 132. And from time to time changes in the 
material used in the blanks have been made under 
the direction of Mr. Edison, have they not? A. I 
don’t know. 

x-Q. 133. ‘You know that changes have been 
made in the material, do you not? A. Ido. 

x-Q. 134. And as far as you know, those 
changes are in accordance with Mr. Edison’s in- 
ventions, are they not? A. I do not know. 

x-Q. 135. In the making of a moulded record, it 
is necessary first to make the engraved record, is it 
not? <A. Yes. 

x-Q. 136. And the making of the engraved, or 
original or master record, is a¢cording to the same 
process as that previously used for the making of 
original records? A. Same general plan. 

x-Q. 1387. The National Phonograph Company 
began the making of moulded records in 1903? A. 
It began to sell them in the year 1902; they were 
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manufactured previous to that time in an experi- 
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‘mental way, and as I recall it, we were making a | 
_ stock of them. ; 


x-Q..138. Does not the National Phonograph 
Company affix tothe moulded phonograph records 
which it has manufactured and sold since 1902, a 
list of Edison patents under which such moulded 
records are made? A. They are marked ‘‘pat- 
ented,’’ and I believe the dates are given. 

(Witness is requested to produce at the next 

_ session a list of such patents.) 

x-Q. 139. It is a fact, is it not, that the moulded 
phonograph records are made in accordance with 
the inventions of Thomas A. Edison? A. That is 
my understanding. 

x-Q. 140. The National Phonograph Company 
has sold the phonographs to which you have re- 
ferred, within the State of New York, has it not? 
A. I do not know one way or the other, I am not 
identified with the selling end of the business. 

x-Q. 141. You have seen such phonographs in 
large numbers offered for sale within the State of 
New York, have younot? A. I have seen them. 

x-Q. 142. And you have identified them.as com- 
ing from the National Phonograph Company and 
the Edison Phonographs Works; you recognized 
them as the product of the Edison Phonograph 
Works, did you not? A. Yes. 

x-Q. 143. The same is true of the records manu- 
factured and sold by the National Phonograph 
Company, isit not? A. Yes. 

x-Q. 144. A phonograph record made for com- 
mercial purposes, that is, for dictation and copy- 


‘ing in an office, is made according to the same pro- 


cess as is a phonograph record made for amuse- 
ment.is it not?» A. A record is not used for 
commercial purposes; we call it a blank; they are 
moulded in a crude way. 

x-Q. 145. In using the phonograph for commer- 
cial purposes, the user takes a phonograph blank, 
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and by means of the phonograph produces upon 535 


the blank.a record of the matter dictated, does he 
not? A. Yes. 
x-Q. 146. In the making of a record for amuse- 
ment ‘purposes, the operator, by means of the 
phonograph and instrumental or vocal music, pro- 
duces upon the blank a record of music, does he 
not? A. Yes. . ; 
_ x-Q. 147. In each case you have an original 
record produced in exactly the same manner, do 
you not? A. Yes, the same general thing. 

- x-Q.'148. What difference is there, specifically? 
A. The difference is in the appliances which we 
have as manufacturers of the Master music 
records. 

x-Q. 149. The use of the phonograph for the 
manufacture of music records was not new in 1896, 
was it? It had been operated prior to that year, 
had it not? A. I believe it had. I wish to say 
that my knowledge of the phonograph began in 
1896, when I came in the company. 

x-Q. 160. And in 1896 you knew that such firms 
as Walcutt, Miller & Company, in New York, for 
instance, manufactured many thousands of music 
phonographvrecords? A. Idonot know it; Ihave 
heard so. 

x-Q. 151. As far as you know, other concerns 
throughout the United States were, in 1896, manu- 
facturing phonograph records for amusement, were 
they not? A. They were being manufactured 
when I came here. ; 

x-Q. 152. The growth in the sales made by the 
National Phonograph Company, as described by 
you, has not then been due to the introduction of 
‘any new idea in the use of phonograph records for 
_amusement, has it? A. Not the general idea, but 
specific ideas have been introduced—im provements 
have been introduced. 

x-Q. 153. Mr. Edison has made improvements 
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538 right along upon the phonograph and phonograph 


539 ~ 


record, has he not? A. Improvements have been 
made from time to time on phonograph records. 

x-Q. 154. And all you mean to say is that the 
phonograph and phonograph record of to-day, as 
to both the Edison Phonograph Works and the 
National Phonograph Company, are improved over 
what they were in 1896. A. That is my conten- 
tion. 

x-Q. 155. And you attribute the increase of sales 
in phonographs and phonograph records to those 
improvements, in part, doyounot? A. Totheim- 
provements and the reduction in prices. 

x-Q. 156. The American Graphophone Company 
and its selling agents have been powerful competi- 
tors of the Edison Phonograph Works and the 
National Phonograph Company since 1896, have 
they not? A. They have been competitors. 

x Q. 157. And they have manufactured and sold 
graphophones in large quantities, have they not? 

A. They sell them..I do not know anything 
about the quantities. 

x-Q. 158. And they have also manufactured and 
sold graphophone records in quantities, have they 
not? A. They have. I do not know anything 
about the quantities; they have manufactured and 
sold records. 

x-Q. 159. And the records manufactured by 
them consisted principally of records for amuse- 
ment, did they not? A. So far as I know. 

x-Q. 160. There has been no difference in that 
respect between the records manufactured and 
sold by the Edison ‘Phonograph Works and the 


‘National Phongraph Company on the one hand, 
and the American Graphophone Company and its - 


selling companies on the other hand, has there? 
A. Not so far as I know. : 
x-Q. 161. What was the manner of doing busi- 


ness in June, 1895, by the Edison Phonograph 
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Works; by that I mean the manner of carrying on 
sales? A. Ido not know. When I went there in 
1896 I was more or less new to the business; I went 
right out in the manufacturing department to look 
after the things we were manufacturing and devoted 
all my time to that. 

x-Q. 162. Were you familiar with the manufac- 
ture of phonograph and phonograph records prior 
to the time you went to the Edison Phonograph 
Works? A. Knew nothing whatsoever, except 
such machines as I had seen casually. 

x-Q. 163. And as I understand you, your em- 
ployment has been in the line of production ever 
since you have been with the Edison Phonograph 
Works and the National Phonograph Company? 

A. That is all. 

x-Q. 164. From whom did: you acquire the 
knowledge which you have to-day of such produc- 
tion? A. Previous employment in other places. 

x-Q. 165. I refer specifically to the production 
of phonograph and phonograph records? A. The 
manufacture of phonographs is purely a mechanical 
proposition ; I had a large experience in that direc- 
tion before I came here. The manufacture of records 
Ihave grown up with, yon might say, since we 
started. 

x-Q. 166. Who has been in charge of the manu- 
facture of phonographs and phonograph records— 
I mean general charge? A. Mr. Gilmore. 

xQ. 167. What sort of a recording point is used 
in the recorders that have been manufactured and 
sold by the Edison Phonograph Works? A. Prin- 
cipally cup-shaped. 

x-Q. 168. Of what. material is the cup- shaped 
recorder made? A. Weattempt to buy a sapphire, 


_We suppose we get it. 


x-Q. 169. The reproducing ball is also made of 
sapphire, is it not? A. Yes. 
x-Q. 170. The cup-shaped recorder is an inven- 
. e 
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7544 tion of Thomas A. Edison, is it not? A. Ido not 


know. 

x-Q. 171. To the best of your knowledge and be- 
lief it is, is it not? A. To the best of my knowl- 
edge, all the patents that apply on phonographs 
were inventions taken out by Thomas A. Edison. 

x-Q: 172. In the manufacture of the moulded 
-phonograph record, you first make the original or 

“master record, and then you coat the original or 
master record, either with graphite or some metal; 
lic substance, do you not? A. There is a coating 
on the original record. 

x-Q. 173. The next step is to make an electro 

545 plate or negative of the original record, is it not? 

A. Yes. 

x-Q. 174. Then, by the process of moulding, a 
moulded record is-made through the negative of 
the original record, is it not? A. There isa regu- 
lar cast made of it; the wax is put inside the mould 
and left to congeal there. 

x-Q. 175. And the material of which the 
moulded record is made is contracted, in order to 
enable it to be taken out of the matrix? A. Yes. 


Adjourned to Thursday, March 17, at 2 p.m. 


New York, March 17, 1904. 


seh \ Met pursuant to, adjournment at the office of 
.§$. M. Hitchcock, Esq., No. 15 William Street, 
New York City. 


Appearances : 
Same as at previous meeting. 


Examination of JOHN R. SCHERMERHORN 
continued. : : 
By Mr. Hough: 

Q. 176. Mr. Schemerhorn since the last meeting 
you have read over your testimony, have you not? 
A. I have. , 
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Q. 177. Do you desire to make any correction 547 
therein as to the time of your employment by the 
National Phonograph Company? A. I would like 
todo so. I have investigated the date of my em- 
ployment and find it to be May, 1898. 
' Q. 178. That was the time when you began to 
be paid anything by the National Phonograph 
Company? A. That was the time I was put on the 
payroll of the National Phonograph Company. 


_, Q. 179. Are there any other corrections that you 


desire to make in your testimony of last week? A. 
There are no other corrections, except that this 
answer is to apply to all questions relating to my 
employment with the National Phonograph Com- 548 
pany. 


Cross-examination continued. 


By Mr. Hicks: 

x-Q. 180. Your statement that you became con- 
nected with the Edison Phonograph works in June, 
1896, is correct? A. it is. 

x-Q. 181. Did your duties change in May, 1898? 

A. Only in so much as at that time the manufac- 
ture of records was progressing favorably, and it 
was put under my charge as well as the manufac- 
turing department of the Edison Phonograph 
Works. a 


x-Q. 182. Were any other employes of the Edi- 


Son Phonograph Works paid a salary by the Na- 


tional Phonograph Company beginning with May, 
1898? A. I do not know. ) 
x-Q. 183. In answer to Q. 13, you say that the 
spring motor phonograph was not in use by the 
Edison Phonograph Works prior to January 1, 
1896. How do you know that to be so, if your 


‘connection with the Edison Phonograph Works 


did not begin until June, 1896? A. I had the rec- 
ords of the Edison Phonograph Works examined, 
and the first record I could find was December, | 
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550 1895, as I recall it, at which time the manufacture 
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of spring motors was beguu. Therefore I assumed 
that none were on the market previous to January 
1, 1896. ' 

x-Q. 184. As far as your information goes, then 
you have been informed that spring motor phono. 
graphs were manufactured as early as December, 
1895. You have no information, have you, that 
spring motor phonographs were not manufactured 
and known prior to December, 1895? A. I have 
not. 

-x-Q. 185. Were not phonographs made and sold 
by the Edison Phonograph Works in the early 
part of 1896? A. I cannot answer that question. 

x-Q. 186. Why? A. Because, in the first place, 
I have not looked up all the records prior to my 
connection with the company. 

x-Q.-187. If, on March 10, 1896, William E. 
Gilmore wrote to Messrs. Walcutt, Miller & Com- 
pany, wherein he said: ‘‘ The demand upon us for 
supply material has been so great that our stock 
is practically exhausted.’’ Do you know anyththg 
contrary to that statement? A. I do not. 

x-Q. 188. Do you believe that statement to be 


" correct or incorrect ? A. { believe any statement 
- “made under oath would be correct. 
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x-Q. 189. If this statement was made by Mr. 
Gilmore in a letter to Walcutt, Miller & Co., have 
you any knowledge or information which would 
lead you to believe that that statement of Mr. 


- Gilmore in the letter is incorrect? A. I have 


-no knowledge one way or the other. 

x-Q. 190. As I understand it, you have no 
knowledge of the business done by the Edison 
Phonograph Works or the National Phonograph 
Company prior to June, 1896? A. I have not. 

x-Q. 191. Does your knowledge of the business 
of those two companies begin with June, 1896? 
A. My knowledge of the Edison Phonograph 
Works begins with June, 1896. ; 
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x-Q. 192. And did you acquire no knowledge of 
the business of the National Phonograph Company 
until May, 1898? A. No specific knowledge. 

x-Q. 193. During the time that you have been 
connected with the Edison Phonograph Works, 
has the Edison Phonograph Works made any sales 
of phonographs or phonograph supplies to any 
person or persons other than the National Phono- 
graph Company and the Edison United Phono- 
graph Company? A. Not to my knowledge, 


‘although such sales may have been made without 


my knowledge. 

x-Q. 194. What did you mean in ‘your answer 
to Q. 52, when you said that you found the, busi- 
ness in a very chaotic condition ? A. There was 
practically no phonograph business being done by 
the Edison Phonograph Works when I went in 
their employ. 

x-Q. 195. What business was being done? 

A. They were manufacturing other devices. 

x-Q. 196. In your answer to Q. 37, you say the 
manufacture of the phonograph with the clock 
movement was started in April, 1896. How do 
you reconcile that statement with the statement 
which you have just made, that in June, 1896, no 
business was being done? A. That was largely 
an experimental order, and the phonographs so 
assembled proved unsalable. 

x-Q. 197. You do not mean to deny, do yon, 
that as early as March, 1896, the Edison Phono- 
graph Works was manufacturing, and through the 


National Phonograph Company selling phono- 


Staphs? A. I do not know. 
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x-Q. 198. When were phonographs first manu- 


factured by the Edison’ Phonograph Works, to 
your knowledge, after you became connected with 


"the Edison Phonograph Works? A. They were 


being manufactured, so far as I remember, at the 
time I identitied myself with the Company. 
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56 = x-Q. 199. A phonograph business was then being 
done by the Edison Phonograph Works in June, 
1896, was it not? A. A very limited business. 

x-Q. 200. For the year beginning March 1, 1896, 
and ending February 28, 1897, there were manu- 
factured 774 spring motor type phonographs and 
465 electric type phonographs, as you stated in 
your answer to Q.,21, were there not? A. That is 
correct. 

x Q. 201. And that is what you mean by a lim- 

| ited business? A. The major partof that business 
was done in the latter end of the fiscal year. 

x-Q. 202. Have you any figures to show what 

6557 part of it was done prior to June, 1896? A. I 
5 haven’t the details of the year’s business with me. 
x-Q. 203. It is a fact, is it not, that the Edison 
Phonograph Works, during the year 1896, sold 
other phonographs than those manufactured by it 
during the fiscal year 1896 to 1897? A. That 
might possibly be so; we might have had a stock 
at the beginning of the fiscal year, but I have no 
positive knowledge on the,subject. = 
x-Q. 204. At the last session Iasked you to pro- 
duce certain lists of patents affixed by the Edison 
Phonograph Works to phonographs and machines 
' manufactured by it. Have you done so? A. I 
558 have brought with me the patent plates which are 
affixed to the machines. 
. Witness (produces plates.) 

x-Q. 205. You have produced two plates. Will 
you kindly state what those plates are and what 
use has been made of them? A. I should call 
them restriction plates, with the patent dates 
thereon. The dark-colored one is used on all 

"types of machines with the exception of the ‘‘Gem.”’ 
The nickle-plated plate is used on the ‘‘Gem”’ 

-machine. ° - ‘ : 

~* x-Q. 206. The dark-colored one is identical with 
Complainant’s Exhibit 85, of May 13, 1903, is it 
not? A. It is. : 


. 
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x-Q. 207. And the nickle-plated one which yon 
have produced is identical with Complainants Ex: 
hibit 84, of May 13, 1903, is it not? A. It is. 

x-Q. 208. Referring to Complainant’s Exhibit 85, 
has that plate been affixed to phonographs manu- 
factured by the Edison Phonograph Works during 
the whole period of your employment with the 
Edison Phonograph Works? A. It has not. 

x-Q. 209. When was it first used? A. I cannot 


tell, I do not know positively. 


x-Q. 210. Has it been used by the Edison 
Phonograph Works from January Ist, 1904, down 
to the present day? A. It has. , 

x-Q. 211. Was it used by the Edison Phono- 
graph Works during the year 1903? A. It was. 

x-Q. 212. And during the year1902? A. I can- 
not recall; changes have been made in the plates 
from time to time. I should say that either this 
particular one or one similar to it had been used 
during the year 1902. j 

x-Q. 213. Is the phonograph plate, Complain- 
ant’s Exhibit 84, used by the Edison Phonograph 
Works to-day? A. Ivis. 

x-Q. 214. When was that plate first used by the 
Fdison Phonograph Works? A. I do not know. 

x-Q. 215. Have not plates substantially identical 
with Complainant’s Exhibits 84 and 85 been used 
by the Edison Phonograph Works during the 
whole period of your employment by it, beginning 
with June, 1896. A. Patent plates have been used 
during the time that I have been identified with 
the Edison Phonograph Works, but I do not think 
they have always been of this same general 
character; that is, I do not think the printed 
restriction was used when I first became identified 


- with the Company. 
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x-Q. 216. But the statement upon the plates, . 


Exhibits 84 and 85, that the phonographs to which 
the plates were affixed were manufactured under 
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the patents of Thomas A. Edison, together with 
the dates of such patents, have appeared upon all 
plates affixed by the Edison Phonograph Works to 
phonographs manufactured by it since June, 1896, 
have they not? A. To the best of my knowledge 
and belief. 

x-Q. 217. Now, do you know. of any plate 
affixed by the Edison Phonograph Works to any 
phonograph manufactured by it since June, 1896, 
having thereon a statement to the effect that the 
phonograph was manufactnred under a_ patent 


_other than a patent of Thomas A. Edison? A. Ido 


not recall. Iam not in pani to ae an intelli- 
gent answer. 

- x-Q. 218. You do not mer any shilte plate, do 
you? A. Ido not recall one; I do not know to 
the contrary ; it would be one of the features that 
I would not be apt to look very carefully after. 

x-Q. 219. Did you ever see any such plate. 

A. I cannot answer the question. 

x-Q. 220. You know whether you have seen such 
a plate or not? A. Ido not know thatI have seen 
such a plate or that I have not seen sucha plate. 

x-Q. 221. You know that av the present time 
you have no recollection of having: seen such a 
plate,.do you not? A. I do not recollect it. 

x-Q. 222.. And you have had the superintending 
of the manufacture of phonographs since June, 
1896, have you not? A. I have. 

x-Q. 223. You do not know of any inventor 
whose name would have been put upon any such 
plate affixed by the Edison Phonograph Works to 
Phonographs manufactured by it since June, 


‘1896, do you? A. Ido not. 


x-Q. 224. As far as your present recollection and 
knowledge goes, since June, 1896, the Edison 
Phonograph Works has affixed to all phonographs 
manufactured by it, plates stating that the phono- 
graphs were manufactured under patents of Thomas 


‘ logue No. 8425. 
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A. Ritson, has it not? A. It has always affixed a 
patent plate, to the best of my knowledge and 
belief. 

x-Q. 225. And you have no present knowledge 
or recollection of such patent plate containing the 
name of any inventor other than the name of 
Thomas A. Edison? A. I have not. 

x-Q. 226. At the last session you were requested 
“to produce a list of the patent dates affixed by the 
National Phonograph Company to records manu- 
factured and sold by it. Have you produced any 
such lists? A. I have. 

(Witness produces a record and its since 
package. ) 

x-Q.°227. You have produced a box with the 
label thereon, and a cylindrical phonograph record 
contained therein. Will you read to the examiner 
the words set forth upon the label? A. (Reading) 
Thomas A. Edison, Thomas A. Edison, Thomas A. 


. Edison. Registered in the Patent Office in 


accordance with the Act of Congress to that 
effect, approved June 18, 1874. Copyrighted 
1903 by National Pltonograph Company. Cata- 
Phonograph of Thomas A. 
Edison. Copyrighted 1900 by the National Phono. 


graph Company, Orange, N. J., U.S. A. Edison 


Records Echo all over the world. Made at the 
Edison Laboratory, Orange, N. J., U. S. A., under 
patents of Thomas A. Edison, patented May 8, 
1888; April 2, 1889; November 12, 1889; June 17, 
1890; October 18, 1892; February 5, 1901; June 
11, 1901; October 1, 1901; November 11, 1902; 
This record is sold by the National Phono- 
graph Company upon the condition that it 
shall not be sold to any unauthorized dealer or used 


- for duplication, and that it shall not be sold or 


Offered for sale by the original or any subsequent 
purchaser (except by an authorized jobber to an 
authorized retail dealer) for less than 50 cents 
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568 apiece or $5.00 a dozen. Upon any breach of said 


569 


570 


condition the license to use and vend this record, 
implied by such sale, immediately terminates, 
Thomas A. Edison. Thomas A. Edison. Thomas 
A. Edison. a 

x-Q. 228. Inside the box there is a label con- 
taining the statement: ‘‘ Important notice. Made 
at the Edison Laboratory, Orange, N. J., U. 8. A., 


under patents of Thomas A. Edison,” &c. Is it 


true that the record contained in. this box was made 
at the Edison laboratory? A. It was made by the 
National Phonograph Company in the building 
adjacent to the Edison laboratory. . 

x-Q. 229. What part of the work was done at 
the Edison laboratory? A. The master moulds 
were made at the Edison laboratory. 

x-Q. 230. The record contained in the box which 
you have produced, thén, is a moulded recond¢ 

5 Mis. TE ds 

x-Q. 231. And by the master moulds you mean 
the mould made from the original master record, 
which was cut into a phonograph blank? A. I db. 

x-Q. 232. Where was the blank made upon 
which the master record was engraved? A. By 
the Edison Phonograph Works, in one of their 
buildings. 

X-Q. 233. Where was the master record engraved 
apon the blank, and by whom? A. It was made 
by the National Phonograph Company in their 
building. 

x-Q. 234. What building? A. The building 
designated as No. 20, facing on Valley Road, West 


Orange. 


x-Q. 235. Where was the material made which 
the original blank upon which the master record 
was engraved was made? A. The material was 
mixed by the Edison Phonograph Works in one 
of their buildings. 

x- ir 236. And who mixed the material of which 
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this moulded record is made which you have pro- 
duced to-day? A. An employee e the Edison 
Phonograph Works. 

x-Q. 237. So that the Edison esiaacat Works 
supplies to the National Phonograph Company 
the material employed by the National Phonograph 
Company in the making of all moulded records? 

A. Yes. 

x-Q. 238. That has been the course of oe: 
ever since you have been connected with the 
National Phonograph Company and the Edison 
Phonograph Works, has it not? A. That course 


’ has been pursued during my connection with the 


company. 

x-Q. 239. Now, do you know of any record sold 
by the National Phonograph Company since you 
first became connected with the Edison Phono- 
graph Works in June, 1896, which had upon it, or 
upon the box or other package in which it was 


, contained, a statement to the effect that it had been 


manufactured under a patent of anyone other than 
Thomas A. Edison? A. Ido not know of any such 
label being affixed. 

x-Q. 240. You do know, do you not, that ever 
since you have been connected with the Edison 
Phonograph Works, all blanks and all phonograph 
records manufactured by the Edison Phonograph 
Works or the National Phonograph Company, and 
sold, have had upon them, or upon the boxes or 
packages in which they were contained, a state- 
ment to the effect that they were manufactured 
under the patents of Thomas A. Edison? A. So far 
as I know, when there has been a statement on the 
box, it has been to the effect that they were manu- 
factured under the patents of Thomas A. Edison. 

x-Q. 241. How long has the label upon the box 
which you have produced to-day been in use by 
the National Phonograph Company? A. I do not 
recall specific dates, but so far as I recollect, we 
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started using the label about the time we began to | 
_ Manufacture records. 


x-Q. 242. And the label has been substantially 
the same as the label upon the box which you have 
produced to-day? A. No. The label which is used 
at present was not used in the earlier days. 

x-Q. 243. By that you mean that the restriction 
set forth upon the label upon the box which you 
have produced to-day was not set forth upon the 
earlier labels. A. That is right. 

x-Q. 244. In other respects the labels have been 
substantially the same as the label upon the box 
produced to-day? A. So far as I can recall. 

x-Q. 245. Wrapped in cotton and contained in 
the box produced by you to-day is what? 

A. A moulded record. 

x-Q. 246. Manufactured by the National Phono- 
graph Company? A.. Yes. 

x-Q. 247. Does the moulded record ‘ave any 
legend on it other than the phonograph record 


itself? A. It has. It has the catalogue number ' 


on it; likewise the word ‘‘ patented ’’; alsoa copy 
of Mr. Edison’s autograph. 
x-Q. 248. That isa facsimile of Mr. Edison’s 


- signature? -A. Yes. 


x-Q. 249. And the words 2 Thaw A. Edison’’ 
set forth upon the label on the outside of the box 
are also facsimiles of Mr. Edison’s signature, are 
they not? A. Yes. 

x-Q. 250. I show you Complainant’s Exhibit 88, 
of May 18, 1903, and ask you if you are familiar 
withit? A. Ina general way, I should say that 
was one of the catalogues issued by the National 
Phonograph Company. 

x-Q. 251. Now, in that catalogue is this state- 
ment on page 3: ‘The world owes this wonderful 
invention and its present advanced development to 
the great genius of Thomas A. Edison.’’ Is that 
statement in your opinion correct? A. It is; that 
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is my understanding; that Mr. Edison is responsi- 
ble for the phonograph. 

x-Q. 252. And the marked improvements in the 
phonograph to which you have referred in your 
testimony, are the -cause of the present advanced 
development of the phonograph mentioned in the 
catalogue, Complainant’s Exhibit 88, are they not? 

A. Yes. 


Re-direct examination by Mr. Hough : 

R.-D. Q. 253. You have stated that in looking 
up the manufacturing record of the Edison Phono- 
graph Works you found that the spring motor ma- 
chine began to be manufactured in December, 1895; 
doI correctly understand you? A. That is my 
recollection. It was late in the Fall of 1895. 

R.-D. Q. 254. In looking back over the records 
of the Edison Phonograph Works, did you find 
any earlier record of the manufacture of the spring 
motor by the Edison Phonograph Works? 

Mr. Hicks: Objected to upon the ground 
that the question calls for a hearsay statement 
on the part of the witness. 

A. I did not. 


FELIX GOTTSCHALK, being first duly sworn 


‘on behalf of the National Phonograph Company, 


testified as follows: 


Direct examination by Mr. Hough : 

Q. 1. Where do you live and what is your present 
Office address?. A. I live at No. 1 East 106th 
Street and my office address is 11 Broadway. 

' Q. 2. And what is your present business? 

A. Iam engaged in various mercantile enterprises. 
_ Q. 3: Were you ever an officer of the Metro- 
politan Phonograph Company? A. I was. 

Q. 4. Will you state your connection with the 
Metropolitan Phonograph Company—when it began 
and when it ended? A. I was one of the syndi- 
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cate that received a contract from Mr. Jesse H. 


680 Lippincott for the formation of various local com- 


panies. ’ 
« Q. 5. Among others the Metropolitan Phono- 
graph Company? A. Among others the Metro- 
politan Phonograph Company. = 
- Q. 6. Did you assist in the organization of the 
Metropolitan Phonograph Company? A. Yes. 

Q. 7. Were youa stockholder? <A. Yes. 

Q: 8. Were you an officer? A. I became an 
officer later on at the incorporation of it. 


Q. 9. And were you a member of the board of . 


directors from the beginning? A. I really cannot 
remember; I have lost entire track of it. 

Q. 10..When did you become an officer of the 
company and what officer did you become? A. I 
_ became secretary of the company in 1889 or 1890. 

-Q. 11. And how long did you continue to be 
secretary? A. Up to the time of the amalgama- 
tion of The Metropolitan Phonograph Company 
and The New York Phonograph Company. 

Q. 12. And after the amalgamation you ceased 
to be an officer of the consolidated company? 

A. Yes. . 

Q. 13. When you were an officer of the Metro- 
politan Phonograph Company did that company 
have an office in New York for the transaction of 
business? A. It had an office at 257 Fifth 
Avenue. 

Q. 14. And was the office of The New York 
Phonograph Company in the same building? A. 
The Metropolitan Phonograph Company had the 
parlor floor and basement, and The New York 
- Phonograph Company had the second floor. 

. Q. 15. While you were the Secretary of the 
‘ Metropolitan Phonograph Company were you in 
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excepting in the Summer time, when I took a 583 


vacation. 

Q. 16. Were you familiar with the business of 
the company? A. I was. 

Q. 17. As such Secretary of the company, state 
what the condition of the company was, and what 
the nature or success of the business was? A. 
When we first incorporated the various companies 
we, like all of our friends, thought that we were 


_all going to make an independent fortune out of 


it; apparently the phonograph was ready to be 
launched upon the public. We soon found, how- 
ever, that the machine was not fit for public use; 
it was too delicately constructed. The stylus was 
constantly becoming separated from the diaphragm, 
the cutting knife required considerable mechanical 
knowledge to adjust properly, the motor gave us 
considerable trouble, and we also had trouble with 
the blanks. rae ; 

Q. 18. While you were connected with the Met- 
ropolitan Phonograph Company, were you selling 
any machines?’ A. No, sir. 

, Q. 19. What did you do? A. We were only 
renting them. 

Q. 20. From whom did you get them to rent? 
A. The North American Phonograph Company. 

Q. 21. And the title to the machine manufac- 
tured in what company? A. The North American 
Phonograph Company. 

Q. 22. And if the machine got out of repair what 
happened? A. If we rented a machine, we natur- 
ally would be compelled to put it in working order, 
and that involved the employment of about four or 
five inspectors. In fact, we kept track of one special 
machine which we had rented out and found that 


- the expenses for taking care of it for less than six 


regular attendance at that place of business? A. 


of I was there daily during the usual office hours, months amounted to over $15.00. We were rent- 


ing machines for $40.00 each per annum, $20.00 of 
which we paid to the North American Phonograph 
Company, leaving us $20.00 per annum. | 
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; See Q. 23. Who had to bear the cost of the repairs, 


your company or the North American Company? 

A. The North American Company was obliged to 
replace all worn out parts; that is the only obli- 
gation they were under. The balance of repairs 
and taking care of the machines was at our own 
expense. 

Q. 24. What style of motor was in use at the 
time you were connected with the company? A. 
We started in by using storage batteries; some of 
our licensees preferred primary batteries, and we 
also experimented with a spring motor, but for 
general use we employed storage batteries. 

Q. 25. Were they economical and successful? 

A. They certainly were not economical, and we 
had considerable trouble in replacing batteries that 
- had ron down. Our great difficulty was that there 
‘was no way to gauge the amount of work that each 
battery was being put to, and consequently it was 
‘almost impossible to tell when a battery should be 

‘Fenewed; and our telephone was ringing all day 
‘long for new batteries to take the place of those 
which had run down. We employed two express- 
| man by the week to deliver machines and restore 
run down batteries. 

Q. 26. During the time that you were an officer 


‘688 of the company, was the business of the company 


profitable? A. The business never was successful ; 
we ran behind from the very start of the business, 
‘and we never caught up. 

Q. 27. During the time that you were connected 
| with the company was it growing in the sense that 
"more phonographs were demanded by the public? 

A. Yes, during the beginning of the business we 
gradually increased the output of the machines for 
the first nine months or a year, but when the leases 
had expired we found that not 25 per cent. of them 
were renewed, and finally we were compelled to 
make leases for a year with the option of return- 
ing the machine after using it three months. 


Q. 28. During the time that you were connected 589 


with the Metropolitan Company for what purposes 
were machines calculated that you put out and 
leased? A. We tried wherever possible to induce 
commercial firms and others, principally attorneys, 
to use the machine as a substitute for the stenog- 
rapher, and during the first year of our existence 
probably placed 400 machines for that purpose. 
It had been the wish of Mr. Edison that the 
machine should not be used as a toy, but as a busi- 
ness machine, and working in those lines we re- 
frained from diverting it from any other branch 
excepting for high-class exhibitions. We had a 


-special department that exhibited the machine at 


private dwellings for a consideration, and this was 
a very remunerative business as long as it lasted, 
as we charged $25.00 for an evening’s exhibition; 
but gradually, after the first novelty woreoff, we 
ceased giving these exhibitions. 

Q. 29..When you ceased your connection with 
the company had the business become more or less 
profitable, or more or less unprofitable than it was 
when you began? A. [I lost all interest in the com- 
pany towards the latter end, because I sawit going 
to pieces, as we were losing all the money we had 
originally placed into the treasury for development 
purposes. We were running very much behind 
month after month, so much so that had we not 
arranged with The New York Company, it would 
have been necessary to have given up our lease on 
‘our office on Fifth Avenue. 

Q. 30. Were you a stockholder of the company? 

A. I was one of the largest stockolders. 

Q. 31. Did you retain your stock as an invest- 
ment? A. I did at the start, but when I saw how 


_ things were going I disposed of considerable of the 


stock, finally selling my last interests a year or two 
ago. 

Q. 32. So you finally sold all your stonk 

A. Yes. 


<= 
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i - §92 ; , x-Q. 40. Task youif that is not the fact. Kindly 595 
seer : - = si to answer? A. I refuse to answer. 
y amerechance. I had been trying to sell my Mr. Hicks: © ET 1 ci 
i stock for some time, but could not get any price for ae ae ag agin as oa inant moh 
tiie it until I was fipally enabled to sell it ata nominal ames that unless the Witions imei ed 
bi : price. questions put to him, he will move to strike 
| out all the testimony of the witness, the festi- 
Cross-examination by Mr. Hicks: mony called for being essential to show the 
x-Q. 84. To whom did you sell your stock re- bias of the witness. 
cently? A. I sold it toa broker. — x-Q. 41. When you sold your stock recently, 
. x-Q. 34. What wasthe name of the broker? A. I you knew that this suit was pending to enforce 
don’t know whether I care to answer that unless it the rights of the New York Company, did 
is necessary, because that is a private matter of my you not? A. I knew a suit was pending; I lost P 
593 own. all track of the phonograph business and every- 96 
x-Q. 36. Won’t you answer the question? thing connected with it during the past ten years. 
Mr. ‘Hicks: The question is material, and x-Q. 42. You had received notice from the 
the witness is requested to answer it. officers of the complainant in regard to the 
Mr. Hough: The defendant, National Pho- pendency of this suit, had you not? A. I received 
nograph Company, has no objection to the some notice; I forget now what it was. 
witness answering the question, but I advise x-Q. 43. And when you sold your stock you 
the witness that in my opinion, if- he regards were aware of the pendency of the suit, were you 
2 it as injurious to his own interest to give the not? A. I knew there wasa suit of some kind 
name of the broker to whom he sold the stock, pending ; ; I knew ‘nothing whatever about the ~ 
that he is not compelled to answer the interoga- details. 
tory. x-Q. 44. What representations were aie to 
A. Unless I am compelled to answer I would pre- you by the broker at the time you sold the stock? se7 
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fer to inquire from the broker first whether he has 
any objection to my disclosing his name. 

x-Q. 37. Was the broker Joseph F. McCoy? 

. A. I refuse to answer. 

-x-Q. 38. And didn’t you sell the stock to him 
upon his representation that he was working in a 
certain interest? A. I didn’t say that I sold it to 
Mr. McCoy. 

x-Q. 89. Isn’t ita fact that you sold your stock 
recently to McCoy, knowing that he purchased it 
in the interest of Thomas A. Edison and the Na- 
tional Phonograph Company? A. I repeat that I 
didn’t say I sold it to McCoy. 


A. The broker represented to me that he hada 
customer for it, and that the best price he could 
pay was a certain price, and as it was the first 
offer I had received in five years for it, I letit go. 

x-Q. 45. Did you know when you sold the stock 


‘that you were taking a step toward putting Thomas 


A. Edison and this defendant National Phono- 
graph Company in control of New York Phono- 
graph Company? A. I hadn’t the slightest idea 
of any such thing. As Ihave previously stated, 
I had lost entire interest in the whole business 
since the year 1892. 

x-Q. 46. You would not deny, would you, 
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will not deny nor affir..2 
x-Q. 47. Did you transfer the stock to John 
E.Helm? A. I transferred the stock to no one. 
x-Q. 48. Endorsed it in blank? A. Endorsed it 


~ in blank. 


x-Q. 49. The Metropolitan Phonograph Com- 
pany and the New York Phonograph Company 
consolidated in the year 1890, did they not? 

_ A. About that time. 


x-Q. 50. So that your connection with the Metro- . 


politan Phonograph Company did not continue for 
over two years, did it? A. No, it did not. 

_ x-Q. 51. Have you any technical knowledge of 
the phonograph? A. What do you mean by tech- 
nical knowledge? 

x-Q. 52. Have you a knowledge of the different 


‘parts of the phonograph? A. I have a general 


knowledge of the component parts of the phono- 

graph, having been able to. take one apart and 

assemble it again. . 

: x-Q. 53. Of what did the cutting knife consist, 

prior to 1890? A. It was an adjustable knife. 
x-Q. 54. By a “‘ cutting knife,” do you mean 


the recording stylus? A. I mean the knife that 


shaved the cylinders. 

x-Q. 55. Preparatory to engraving the sound 
record thereon? A. We never used it for that 
purpose, as far as we were concerned. The cut- 
ting knife was used to erase records and prepare 


_ the blank for another record. 


x-Q. 56. A cutting knife is used for both these 
purposes, is it not? A. The cutting knife is used 
only for the purpose of eradicating the record; it 
was on the back of the machine, it was not the re- 
corder. ; 

x-Q. 57. Of what did the stylus or recording 
point consist, prior to 1890? A. It wasa peculiar 
shape steel point, affixed to which was a crystal or 
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diamond—or bortz, really—and this was affixed to 601 


the diaphragm, and at that time in such a manner 
that the least shock or jar would separate them. 

x-Q. 58. The recording point then consisted of a 
jewel, did it not? A. It did. 

x-Q. 59. The recording point of ‘the phonograph 
to-day consists of a jewel, does it not? A. I don’t 
know, I haven’t seen a phonograph in ten years. 

x-Q. 60. The recording point, prior to 1890, con- 


_ sisted of a cup-shaped jewel, didit not? A. Itdid. 


x-Q. 61. And a cup-shaped jewel, composed of a 
jewel, is the recording point used to-day, as far as 
you know? A. I don’t know, I haven’t seen a 
phonograph in ten years. 

x-Q. 62.._As far as you know, then, there has 
been no improvement in the recording point of the 
phonograph of to-day over the cup-shaped jewel of 
the recording point in use prior to 1890? A. I 
have no knowledge of what they are using at 
present. 

x-Q. 63. In that respect then, you cannot say 
that the phonograph was defective prior to 1890, 
as far as the recording point was concerned? 

A. We never had any trouble with the recording 
of records at that time. That point was perfect from 
the first day we received it and we never had any 
trouble with it. 

x-Q. 64. And the reproducing point was a jewel 
in the shape of a ball? A. It was. 

x-Q. 65. And that ball was usually made of sap- 
phire? A. It was,—or bortz. 

x-Q. 66. And that is the reproducing point of 
the phonograph to-day, is it not? A. I do not 
know. 

x-67. Q. In 1890, the cylinder used in connec- 
tion with the phonograph was a wax-like cylinder, 


’ was it not?. <A. It was. : 


x-Q. 68. And those are the cylinders used to- 
day? A. They are the same shape, whether they - 
are composed of the same material, I do not know? 
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x-Q. 69. Whether there has been any improve- 
ment then in the cylinder of to-day, do you not 
know? A. I do not, as I repeated, I had lost all 
interest in the phonograph. : 

x-Q. 70. The motors used prior to. 1890 were 
electric motors? A. They were not; they were 
storage batteries—primary batteries; at that time 
the use of the electric motor was not a success, as 
the resistance board that we tried in connection 
with the phonograph did not work successfully, so 
we abandoned its use by electricity. 

x-Q. 71. Electric motors are used to-day, are 
they not, in connection with phonographs? A. I 


. do not know; I do not remember ever having seen 


one in-use with the electric motor. 
x-Q. 72. You do not: mean to say that electric 


motors have been abandoned for use in phono- 


graphs, do you? A. I did not know they were in 
use. 

x-Q. 73. What do you mean when you say that 
“we” abandoned it? A. The Metropolitan Phono- 
graph Company tried an invention that had been 
suggested by some party in interest, which we tried 
and found would not work, so we abandoned it. 

x-Q. 74. Did your direct testimony have any- 
thing to do with the graphophone? A. I know no 
one connected with the Graphophone Company at 
present, unless they are old officers, none of whom 
I have seen in ten years. 

_ X-Q. 75. What I meant to ask you was whether 
in giving your testimony here to-day; in which 
yon referred to various parts of the phonographs, 
you had in mind the graphophone as it existed 
prior to 1890? A. The testimony I have given 


- thus far only relates to the phonograph. We had 


other troubles with the graphophone, the principle 
one of which was that the machines were not all 


Tegulated to the same speed and consequently if 


the record was taken on one machine, in nine cases 
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out of ten it was necessary to adjust the other 607 


machines before a proper reproduction could be 
made. 

x-Q. 76. The business of the Metropolitan Phono- 
graph Company included also the selling of phono- 
graph blanks, did it not? A. Phonograph blanks 
and phonograph records. 

x-Q. 77. And the phonograph records sold by 
the Metropolitan Phonograph Company consisted 


_of records of musical selections, did they not? | 


A. Yes. 

x-Q. 78. And those records of musical selections 
were sold for amusement purposes, were they 
not? A. To the best of my knowledge. 

x-Q. 79. They could have no other purpose, 
could they? A. They might be used for reproduc- 
tion for all I know. 

x-Q. 80, Reproduction of similar musical records 
for amusement? A. Yes, for amusement. 

x-Q. 81. Do you recall the volume of business 
done by the Metropolitan Phonograph Company 
while you were connected with it, number of 
machines rented? A. To the best of my knowl- 
edge the rentals ran up to about 500 machines dur- 
ing the first year and then rapidly decreased. 

x-Q. 82. What the business was after the con- 
solidation you do not know, do you? A. I haven’t 
the faintest idea. 

x-Q. 83.. What improvements were made in the 


' phonograph after the consolidation, you do not 


know? A. I do not know. 

x-Q. 84. You were aware, were you not, that 
under the contract of the Metropolitan Phono- 
graph Company with the North American Phono- 
graph Company there was a provision whereby the 


- sale of machines could be required by the North 


American Phonograph Company? A. I was. 
x-Q. 85. During the time that you were con- 
nected with the Metropolitan Phonograph Com- 
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610 pany, as I understand you, the sale of ‘machines 
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was not required by the North American Phono- 
graph Company? A. It was not. 

x-Q. 86. And it was not permitted, was it, by 
the North American Phonograph Company? 

A. It was not. 

. x-Q. 87. Have you ever been connected with is 
National Phonograph Company? A. In no.way.. 

x-Q. 38. Or with Thomas A. Edison? <A. Not 
since I left the Metropolitan. I was interested in 
a company in which he was interested. 

x-Q. 89. Were you subpenaed to testify here 
to-day? A. I was informed by Mr. Buckingham 
to come here. 

x-Q. 90. Are you acquainted with Mr. Bucking- 
ham? A. Yes. 

x-Q. 91. Have been acquainted with him for 
some time? A. No, not very long—know him by 
reputation. 

x-Q. 92. Do you still refuse to give the name of 
the broker to whom you sold your last shares of 
stock? A. Unless it is necessary to do so—for the 
simple reason that I do not know whether he would 
want me to disclose his name; I have no interest 
in it, and I furthermore would like to make one 
correction. _WhenT stated that I had not had an 
offer during the past five years for any stock— 
There was one broker who made an offer of what I 
considered a ridiculous price, and which I refused; 
that was about two or three years ago. 

x-Q. 98. What was the name of that broker? 

A. Really Ido not remember; I never met the 
man before and he had been sent to me by a friend. 

x-Q. 94. How many shares of stock did you sell 


‘at the time of the last sale? A. I do not care 


about answering that unless it is necessary. 

x-Q. 95. Do you refuse to answer the questions 
you have not answered? A. I do not refuse to 
answer them, but decline to unless I amy compelled 
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-x-Q. 96. Isn’t it the fact that when you made 8f3 


your last sale of stock you knew that that sale of 


‘stock was made to persons acting in the interest 


of*the defendants in this suit? A. Who are the 
defendants in this suit? 

x-Q. 964. The National Phonograph Gampaey, 
impleaded with Thomas A. Edison, the Edison 
Phonograph Company and the Edison Phonograph 


Works. A. I asked no questions. 


x-Q. 97. Were you not so informed? A. I was 
informed that the stock was bought on behalf of 
the Edison interests, but nothing specific. 


Re-direct examination by Mr. Hough: 

R.-D. Q. 98. You stated that you had paid no 
attention to or had lost all interest in phonograph 
matters since the year 1892. Now, the consolida- 
tion took place in 1890; did you pay any atten- 
tlon between 1890 and 1892? A. Nothing except 
that I knew what was going on after I ceased to be 
connected with it by hearing about it, but after 
that I lost interest. 

R.-D. Q. 99. When you speak of the time you 
ceased to be connected with it, you mean you 
ceased to be an officer of the company? A. Yes. 

R.-D.-Q. 100. Was that between 1890 and 1892? 

A. Idid pay some attention to the matter; I heard 
what was going on, but knew absolutely nothing 
about the details: , 

R.-D. Q. 101. You had no further personal 
acquaintance with the business of the consolidated 
company. A. No. 


Adjourned to Thursday, March 24, 1904, at 
2 o’clock P. M. 
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New York, March 24, 1904. 


Met pursuant to adjournment at the office of 8, 
M. Hitchcock, Standing Examiner, No. 15 William 
Street, at 2 P. M. 


i akehccen + 
Louis Hicks, Esq., for the inaciatak 
CuarLes M. Hoven, Esq., and 
Cuar.eEs L. Buckrneuaw, for the Respondent. 


HUGH M. FUNSTON, a witness produced on 
behalf of respondent, maine first duly sworn, testi- 
+ fied as follows: 


Direct examination by Mr.. Buckingham t 

Q. 1. What is your residence and occupation? 

A. I reside at 809 Park Place, Brooklyn, N. Y., 
and am in the real estate business. 

Q. 2. You. are connected with the New York 
Phonograph Company, complainant herein? 

A. Yes. 


Q. 3. In. what capacity? A. Vice-President of 


the company. 
Q. 4. How long have you been Vice-President? 
A. A little over a year. 
‘ Q. 5. And before you were Vice-President you 
were President? A. Yes. 


Q. 6. When were you elected President, how 


long did you hold that position? A. 1 think it 
was in 1901 I was elected. 

Q. 7. And the difference in time between 1903 
and 1901, two or three years, you have been Vice- 
President? A. Going on two years; I was elected 
the second time recently. 

Q. 8. You have at all times during your presi- 
dency and vice-presidency been the active executive 
manager of the New York Phonograph Company? 

' Mr. Hicks : Objected to as leading. 


dd 


Q. 9. Who signs the stock: certificates? » 
A. Either the president or myself; if the presi- 


dent is absent I do. 


Q. 10. What in general have you nowt of the 
affairs of the company since you became president 
in 1901? A. There is so much of it, it would take 
a long time to explain; but the matters connected 
with the company have generally been submitted, 
and when [ have signed anything it has been sub- 
mitted by the secretary and by the act of the 
board by request. I haven’t given it that study 
and attention perhaps where I could give you an 
answer in relation to why I signed such papers. I 
assume that all is correct; you see that I do nat 


- give but a certain portion of my time to the office; 


I come there usually and if there is any business 
to transact whereby it is necessary for me to sign 
any papers, I am there to do it. . 

Q. 11. Are you, or have you been, a salaried 
officer? A. No. 

Q. 12. Are there any salaried officers in the New 
York Phonograph Company? A. No, sir. 

Q. 13. But in general yon have known of the 
affairs of the New York Phonograph Company 
and its prospects since you became president? 

A. Well, I have imagined that I did, yes. 

Q. 14. What do you think of its prospects? 

A. [have been much encouraged in the progress 
that has been made in our suit against Mr. Edison 
and his associates. 

Q. 15. Have you at any time since you became 
president of the New York Phonograph Company 
considered the stock of that company of any sub- 
stantial value? 

Mr. Hicks : Objected to as immaterial and 
irrelevant. 

A. Well, I think we have made it valuable; 
yes, I think that our procedure, &c., against the 
Edison people ‘and the record we have made has 


i « oe sis A. No, sir, I don’t think I have, 
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622 made the stock more valuable than it was when 
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we took hold’ of it. * ds 

Q. 16. When did you first come to think this 
stock was valuable or might be valuable? A. I 
should say within three years. 

Q. 17. But during the first year of your incum- 
bency you did not think it of any value?) A. I 
have always thought it of some value, but not as 
much as I do now. 

Q. 18. You have sometimes speculated in this 
stock? A. Well, toa very limited extent. 

Q. 19. To about what extent? A. Only about 
less than 100 shares. 

Q. 20. From whom did you buy this stock? 

A. Well, I think I bought it—in fact, I know I 
did— of the R. G. Dun estate. . 

_Q. 21. The R. G. Dun of the Mercantile Agency? 

A. Yes. . , 

Q. 22. What did you give for this lot of stock, 
per share? A. 25 cents a share. 

_ Q. 23. They were $100 shares, were they? 

A. Yes. 

. Q. 24. The stock of the New York Phonograph 
Company is $2,500,000? A. Yes. : 

Q. 25. And at this rate the entire stock of the 
company would bring $6,250? A. I don’t know, 
I could not tell unless I figured it. . 

Q. 26. Will you figure it please? A. Yes, that 
is right, $6,250. 
is Mr. Hicks : Complainant’s counsel objects 

to the line of examination, upon the ground 
that is is a useless waste of time, there being 
no evidence that any other shares of stock of 
New York Phonograph Company have been 
bought and sold for 25 cents a share; the 
entire testimony being irrelevant and im- 
material. 

Q. 27. When did you buy this stock? A. I 
cannot 1emember now just exactly when it was. 


209 


. Q. 28. It was sometime about the Spring of 1901, 
was it not? A. I really could not tell. I can 


‘ascertain by a record and let you know, but I could 


not answer the question now. Of course, it was 
when I was president of the company, and I sup- 
pose it was within four years past. 
Q. 29. About how long did you keep this stock? 
Mr. Hicks: Complainant’s counsel objects 
to this examination, upon the ground that the 
opinion of the witness in regard to the value 
of the stock is in no way binding upon com- 
plainant, New York Phonograph Company, 
and that the examination is merely an in- 
quiry into the private affairs of the witness. 
A. I think about between two and three years. 
‘Q. 30. You sold it in the Fall of 1902 ? A. Pos- 
sibly. ; 
Q. 31. What did you get for it? A. $1.00 a 
share. 
Q. 32. And there were 60 shares in this lot? 
A. I believe there was, yes. 
_' Q. 33. Do you know whether there were any 
brokers’ fees connected with your purchase of this 
‘stock ? A. No,. there was not. ' 
Q. 34. The 25 cents a share was net to the R. G. 
Dun estate? A. Yes, I know it was. 
Q. 35. If you thought this stock valuable, why 
did you sell it for $1.00 a share ? 
_ Mr..Hicks: Same objection. The witness 
is advised that he is not required to disclose 
his private business or his private purposes, 
and may refuse to answer if he thinks his 
interest requires that his private affairs, not 
relevant to the issues here involved, require 
that he so refuse. 
A. I think I will have to decline to answer it. 
Mr. Hicks: Counsel for defendant is re- 
quested to state in what possible manner the 
> testimony called for can bear upon the issues 
involved in this suit. 
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628 Mr. Buckingham: Defendant’s counsel be- 


lieves that complainant’s counsel may surmise 
the’bearing this matter has upon the events of 
this suit. 

Mr. Hicks: Complainant’s counsél replies 
that he is unable to make the surmise. 

- Q. 36. Did you attempt to get a better figure on 
this stock when you bought it? A. Why, I had 
no particular idea of selling it. sé 

Q. 37. No, when you bought it you paid 25 cents 
a share; did you try to get it a little cheaper? 

A. No, I cut him down from a good deal higher 
price. , ; 

Q. 38. What did the R. G. Dun estate want for 
this stock ? A. Myimpressionis that they wanted 

‘about—TI think it was a dollar a share. It was the 
executors and they wanted to close up all those 
matters, and I guess they had a good deal of stock 
in different defunct institutions. 

Q. 39. Then you imagine that the R. G. Dun 
estate has not placed a very high rating on this 

stock? A. I donot; I do not say about that; I 


guess they didn’t go into an investigation of it very 


thoroughly. : 
- Q. 40. Why were you unwilling to pay a dollar 
a share for it? A. On the principle that I wanted 
to buy it as low as I possibly could and made that 
offer; I guess it was at a time when there was no 
demand for the stock ; it was before we commenced ; 
I don’t know, I think it was about the time we com- 
menced, or before. 

Q. 41. Have you any memoranda that would show 
when you bought this stock? A. I have an im- 
pression that I can look it up. 

Q. 42. Will you look it up and bring it at the 
next session, which will be Monday, March 28th, 


“at two o’clock p.m.? <A. I will. 


.Q. 43. Would you have bought this stock if the 
R. @. Dun estate had persisted in asking a dollar 
a share for it? 
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Mr. Hicks : Objected to upon the ground 
that the question is hypothetical; witness is 
not required to express opinions. 

A. I think eventually that I would. 

Q. 44. What do you mean by ‘‘eventually ? 

A. Well, I think that there was no market for the 
stock at the time and I had it in view, and would 
have been more anxious to get it even at a good 
deal higher price later on; I am quite sure of that. 

Q. 45. Butatthe time you bought it, about what 


‘ would you have given for it; would you have 


gone as high as 50 centsashare. A. I think I 
would if I was trying to get it. 

Q. 46. When you sold this stock, was there any, 
considerable negotiation about the price? A. No, 
sir. 
Q. 47. Weren’t you offered 50 cents a share for 
it? A. I do not recollect anything like that. _ 

Q. 48. Perhaps the letter which I show you will 
refresh your recollection on this point? 

(Counsel hands letter to witness.) 

A. I find that I was offered 50 cents a share for 
it 


f 
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Q. 49. And you thought this not a very good 


price? A. I don’t know that Igave ita great deal 
of thought; I made up my mind that I would ask 
a dollar for it, and got it; I think that is the way 
it was. 

Q. 50. When was it that you sold. the stock? 

A. Shortly after September 26, 1902. 

Q. 51. This you ascertained from the letter which 
I have just shown you? A. Yes. 

Mr. Hicks : Complainant’s counsel admits 
that the 60 shares of stock bought by Major 
Funston from the R. G. Dun estate was bought 
by him in the Spring of 1901,'subject to cor- 
rection as to this. date, if the witness subse- 
quently finds that the date is incorrect; but 
complainant’s counsel objects to the entire 
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line of testimony —neluding this, upon the 
. ground that it is irrelevant and immaterial, 
and in no way binding upon the issues in this 
case. 


(Direct examination doets 7 


' Cross-examination by Mr. Hicks : 


x-Q. 52, The New York Phonograph Company 

is controlled by a Board of Trustees, consisting of 
r seven members, i is it not? A. Yes. 

x-Q. 53. And how long have you been connected 
with New York Phonograph Company? A. On 
September 21, 1900, I was elected Vice-President 

635 of the company. 2 

x-Q. 54. Since your election to office of the 
company, is it not a fact that to your knowledge 
the affairs of the company have been managed 
primarily by its Board of Trustees, consisting of 
seven members. A. Yes. 

x-Q. 55. And there has also been’ an executive 
committee consisting of three members of the 
Board of Trustees, has there not? A. Yes. 

*x-Q. 56. Has any one man or officer of the com- 
pany been in general charge of the company? 
ve” dk) Yea. 

x-Q. 57. What one person has been in general 

636 charge? A. Not the same person all the time; 
originally Evans was in charge. 

. x-Q. 58. All you mean by that is that some one 

- person or officer has been at the fice of the 
company in daily attendance? 

Ur. Buckingham: Objected to as leading 

—as too much calculated to coach the witness. 

A. Yes. 

x-Q. 59. Any action étean by the company, has 
been taken solely pursuant to the action of the 
Board of Trustees, isn’t that correct? A. Yes. 

x-Q. 60. Since the Spring of 1901, there have 
been to your knowledge, have there not, frequent 
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sales of stock of complainant, New York Phono- 637 
graph Company? A. Yes. 

x-Q. 61. What is the highest price at which 
stock of New York Phonograph Company has, 
since the Spring of 1901, been quoted? A. It has 
been quoted at 20 ‘‘bid”’ and 25 ‘‘asked.”’ 

x-Q.:62. That is for each share having a par 
value of $100. A. Yes. 

x-Q. 63. State what you know of the sales of 
stock of New York Phonograph Company since 
the Spring of 1901, and the prices at which the 
stock has been sold, and who the purchasers have 
been? A. I know that the stock was sold 
for a dollar, and then a large lot of it was sold 638 
for—I never could find out exactly whether it was 
$2.00 or $2.50 a share, but it was about that, 
because I know I wanted to buy it myself, and 
originally could have bought it for about what I 
bought this stock from Dun’s man, but I was not 
in condition to buy it. Our opponents bought it; 
they bought it for about $2.00. Some people 
bought it for $2.50 at auction, and then it went up 
to $5.00 and $6.00 a share, and then I know of 
seme being sold at $10.00 a share, and one of the 
last sales that I heard of really de facto, was a sale 
of $15.00 per share. 

x-Q. 64. Now, by whom were these purchasers of 639 
of stock to which you havereferred made? A. By 
the Edison syndicate—in their interest. 

x-Q. 65. State who composed the Edison syndi- — 
cate or the persons purchasing in the Edison in- 
terest? A. They have made most of their pur- 
chases through a man named McCoy who solicited 
the stock and was energetic in buying it. 

x-Q. 66. To whom was most of the stock pur- 
chased, in the interest, transferred? A. To Mr. 
Helm. 

x-Q. 67. Were you present at the election ofthe - 
Board of Trustees of the New York Phonograph 


. 
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640 Company at Tarrytown in February, 1903, and Feb- 


ruary 1904? <A. I was present in 1904 but ‘hot in 
1903. , 
x-Q. 68. Do you know whether an effort was 


made at each of those two elections to obtain con- ~ 


trol of the Board of Trustees in the interest of Mr. 
Edison? A. Yes, it was. - 

x-Q. 69. Don’t you know of an offer made just 
prior to the election of Trustees in February, 1904, 
for the purcfiase of 500 shares of aeagks for the 
sum of $5,000? <A. Yes. 

x-Q. 70. State what you know abut that offer? 

A. I know the party holding it so stated it. 

x-Q. 71. Who is the party holding the stock? 

A. Daniel Lewis. 

x-Q. 72. One of the trustees of the Néw York 
Phonograph Company? A. Yes. 

x-Q. 73. Did Mr.’ Lewis accept the offer? 

A. No, sir. 

x-Q..74. Do you know by hon, the offer was 


made? A. No; but I could easily ascertain. I 


think it was in the Edison interest. 

x-Q. 75. Isn’t it a fact that the offer was made 
by John L. Martin who produced a certified check 
of $5,000, ready to deliver to Mr. Lewis upon the 


transfer of the stock? A. I presume that is cor- 


rect. I do not know it to be a fact. 

x-Q. 76. State what you know in regard to.the 
efforts made through McCoy and Helm and others 
acting in the Edison interest to secure control of 
the stock of New New York Phonograph Company, 
and state what the attitude, as far as you know, 


- has been of the majority of stockholders of New 


York Phonograph Company with reference to sell- 
ing their stock? A. I know there are a number 
who have been approached by the Edison people 
and offered $10 a share for their stock. 

x-Q. 77. Do you know of any stockholders of 


. New York Phonograph Company who within the 
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past two years, and prior to the last two elections 
of the Board of Trustees, who have not been 
approached in the interest of National Phonograph 
Company and .Mr. Edison, and requested to sell 
their stock? A. I do not. 

x-Q. 78: Isn’t it the fact, as far as you know, 
that every stockholder of New York Phonograph 
Company has been requested to sell his stock in 
the interest of National Phonograph Company, 
this defendant, gnd its co-defendants? A. It is a 


" fact. 


x-Q. 79. Isn’t it a fact to your knowledge, that 
the majority of stockholders of the New York 
Phonograph Company have refused to sell their 
stock to persons endeavoring to buy it in the inter- 
est of National Phonograph Company and Mr. 
Edison? A. Yes. 

x-Q. 80. You say that the persons who Lave been 
chiefly active in endeavoring to purchase stock of 
the New York Phonograph Company in the inter- 
est of defendants in this suit have been McCoy and 
Helm. Now, Iask you if McCoy has not made 
almost daily and weekly visits to the stockholders 
of the New York Phonograph Company, and to the 
office of the New York Phonograph Company, while 


engaged in that business. A. Yes. 
'  -x-Q. 81. If the rights of the New York Phono- 


graph Company of the State of New York, under 
the patents of Thomas A. Edson, relating to the 
phonograph can be enforced, would the stock of 
New York Phonograph Company in your opinion 
have any considerable value? A. Yes. 

x-Q. 82. If those rights cannot be enforced, and 
are infringed upon by the defendants in this suit, 


can the stock of New York Phonograph Company 


in your opinion have any considerable value? 
A. No, sir. 
x-Q. 83. In your opinion, was not the cause why 
stock of New York Phonograph Company was 
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purchased and sold at a low figure in the Spring of 
1901, due to the fact that the defendantg in this 
suit had invaded the territory of the State of New 
York, and infringed with impunity upon the rights 
of New York Phonograph Company. under the 
Edison purchase? A. Yes. , 

Mr. Buckingham: Defendant’s counsel 

suggest that it would expedite the proceedings 

- if complainant’s counsel would place his state- 
ments upon the record without going through 
the circumlocution of questions. Of course, 
Major Funston is virtually complainant’s wit- 
ness, and his categorical answers to the lead- 
ing questions he has answered can umount to 
nothing. 

Mr. Hicks :'Complainant’s counsel replies 
that the witness has been produced under sub- 
peena as a witness on behalf of the defendant; 
that he has in no way shown himself to be ad- 
verse to defendant, and that the questions 
asked of the witness are necessary by reason of 
the irrelevant and useless direct examination 
in which counsel for defendant engaged. 

Mr. Buckingham: Defendants do not ob- 


ject to any information that the witness may ° 


have upon this subject, nor in fact to such 
statements as complainant’s counsel may wish 
to make. It is suggested, however, that a 
distinction between the two should appear. 
x-Q. 84. You were subpenaed, were you not, to 


‘testify on behalf of defendant, National Phono- 


"+ graph Company, to-day? A. Yes. 


x-Q. 85. Now, state generally and as concise as 


‘you can, the causes which in your opinion will de- 
.stroy the value of the stock of complainant, or en- 


hance the value of the stock of complainant, New 


’ York Phonograph Company, with particular refer- 


ence to franchises of the company? A. We natur- 


ally claim that the contract of the New York 
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Pr-ograph Company has been hie: or at 649 


least has been affected by Mr. Edison, and expect 
to show that that has been the case, and eventually 


get back our rights under that contract. In that — 


case, our stock would be valuable to the extent of 
par forthe stock. In case we are defeated in our 
suit against Mr. Edison, I regard our stock as 
valueless. e 

x-Q. 86. Why did you séll the stock which, ac- 
cording to your testimony, you say you sold? 

A. At the time that I sold it, I had no idea that 
it was to go into the hands of our opponents, the 
Edison people. 

x-Q. 87. Could youat that time afford to hold 
the stock? A. Well, I really needed the money, 
and I was selling securities and had an offer for 
that and I sold it, assuming perhaps that it was the 
best_I could do. 

x-Q. 88.» Was your sale of the stock at that time 
in any way induced because of any unfavorable 
opinion which you may have held in regard to the 
eventual enforcement of the rights of New York 
Phonograph Company in this suit? A. No, sir, I 
do not think it was. 

x-Q. 89. Have you ever held any such unfavor- 
able opinion? A. No. : 


Re-direct examination by Mr. Buckingham : 

R.-D. Q. 90. Now, as a matter of fact, was not 
this New York Phonograph Company in 1901, when 
you bought the R. G. Dun stock for 25 cents per 
share, as dead as the proverbial door nail? A. I 
don’t think it was; we were a company yet; we 
had our office and were ready to do business. 

R.-D. Q. 91. There were a few sparks of life left 
in it, or at least to the extent of 25 cents per ae 
as you ‘thought? 

Mr. Hicks: Question is objected to as 
leading, witness not being adverse, and as 
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endeavoring to put statements into the mouth 
of the witness unsupported by any evidence of 
proof whatever. 

A. I would state that I certainly thought that an 
enhanced value could be gotten out of my purchase 
of this stock when I bought it. 

R.-D. Q. 92. You say in your cross-examination 
that there was*some large block of stock that might 
have been purchased at the same low figure ; but that 
you did not have the means at the time for this in- 
vestment? A. Yes,I should have bought it. [ 
positively that if I had had the meansI should have 
know bought it at the time. 

R.-D. Q. 93. At 25 cents a share? +A. About 
that. I was given to understand that I could have 


im it for that. 
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R.-D. Q. 94. About when was this; that is, how 

long after you purchased the R. G. Dun stock? 

A. It was along about that time; it might have 
been a little previous; I think it was after that. It 
was either a little previously or a little after. 

R.-D. Q. 95. How much do you say there was of 
this stock that you thought of eying? A. It was 
a block of 1500 shares. 

R.-D. Q. 96. Who held this 1500 shares? 

A. The estate of Matthiessen. 

R.-D. Q. 97. How much more of this stock did 
you hear of that might have been bought for about 


_ that price? A. I cannot bring it to memory now; 


there were no purchasers, and in its inception they 
started off buying it. I am very sure that if I had 
had the means I would have accumulated a good 
deal of it at that price, or about that price; in 
other words, I would have taken all that I could 
get and pay for. 

R.-D. Q. 98. And you would — sold it for 50 
cents or a dollar a share? A. I would have specu- 
lated in it; yes, that would have been my object, 
to make some money on it in speculation. 


e 
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R.-D. Q. 99. Who helped you to purchase the 60 
shares of stock which you purchased of the R. G. 
Dun estate at 25 cents a share? A. Why,I think® 

it was McCoy that I sent around there; he was in 

our employ at the time, and he told me that it 
could be bought, Z think, at 50 cents, and he told 
me to offer 25 cents; that is as I remember it; it 
took some time to get it, I know; two or three 
months, I think. 

R.-D. Q. 100. That is to say, the Dun estate 
held off for two or three months? A. Yes; they 


. held off. 


R.-D. Q. 101. They — | 50 cents a ‘share? 

A. Yes. 

R.-D. Q. 102. And you wouldn’t give them more 
than 25 cents. A. No. 

R.-D. Q. 103. You have given some picturesque 
figures for the price of this New York Phonograph 
Company stock in cross-examination, namely $10, 
$15, $20 and $25 per share. How does it happen 
if these good prices were going, that you didn’t get 
something of the kind for your own holdings? 

A. Atthe time that I boughtit I do not suppose I 
could have gotten what I paid for it, I do not sup- 
ppose I could have speculated init. It was a new 


' thing when I bought that stock. Ifit had been later 


on—if we had proceeded with our suits and been 
successful, as we were in overruling the demurrers, 
&c., of the Edison people, why the stock would 
have gone up naturally. They saw, I suppose, 
that we were getting the best of them, and were 
trying to acquirea majority of the stock; naturally 
that put the price of stock up. 

R.-D. Q. 104. But you held your stock from the 
Spring of 1901 until shortly after September 26, 
1892. Do you mean to say that these big figures 
for the stock were to be had at any time prior to 
ye gee 26, 1902? A. No, sir. 

R.-D. Q. 106. A dollar a ohare was the best that 
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658 had been paid for it at iuat time? A. Yes, sir; I 


think McCoy had bought some for fifty cents a 
share. It was after that it went up. 

- R.-D. Q. 106. About when were these large prices 
had? A. Mostly just previous to—the latter prices 


- part of last year and the first part of this year the 


high prices were Sotten. 

R.-D. Q. 107. You do not suppose that in 
the making of these large prices there was what is 
popularly called ‘‘ washing of stock’’? A. No, I 
don’t think so; I did not “think anything of that 


_kind. 


R.-D. Q. 108. Do you know of any particular 
reason for this large raise in the price of the New 
York Phonograph Company stock? A. I should 
suppose that it was on account of the Edison 
‘interest desiring to get the majority of the stock 
so that they could control, and that was the main 
cause of its going up. 

R.-D. Q. 109. But why should the Edison 
people have cared to pay any large price for this 
‘stock when it had been kicking about the street 
for twenty-five cents a share for several years? 


’ A. Several years—I do not know about the 


several years. I, of course, never heard of it until 
I got into the company. 

R.-D. Q. 110. As I understand your cross-exam- 
ination, there was, at different times, some one 
active man in executive control of the affairs of 
the New York Phonograph Company? A. Yes. 

R.-D. Q. 111. Who was this active man? 

A. Originally it was Lemuel Evans, the presi- 


dent of the company. i. 
R.-D. Q. 112. Was Evans ever president of the 


company? A. Yes, and afterwards Mr. Andem, 
our secretary. 

R.-D. Q. 118. He was then the boas? A. Not 
boss, exactly; the Board was the boss; he took the 
active part; he did a large portion of the work. 


a7 a Ob 

R.-D. Q. 114. Now, do you know that’ there 
was ever a bona fide sale of this New York Phono- 
graph Company stock, after 1901, at a price of 
$25, $10 or $15 a share? A. I know that there 
was a sale; have if in mind now, of one at $2.50; 
the cash was paid for it, and I do know positively 
that there is no question about it where the sapiee 
was offered at $10. 

R.-D. Q. 115. Did the gentlemen who nued 
this stock offer it to himself? _ A. No. 

R.-D. Q. 116. How do you know? A. Because 


che is a member of the society that I am, and that 


we do not lie; that is one of the tenets of our order. 

R.-D. Q. 117. How do you know that any of 
this stock was bought by what you are pleased to 
term the ‘‘ Edison interest.’’. Is this merely your 
surmise, or do you know? A. I know it from the 
fact that the attorney of Mr. Edison, Mr. Helm, 
brings the stock in or sends it in; that he buys 
and has it transferred to him. And the reason I 
hesitated about answering it is, that I could not 
be supposed to know that he handed that over to 
Mr. Edison; we have got to surmise that. 

R.-D. Q. 118. But Mr. Helm may, like yourself, 
have been of a speculative turn? A. I do not 
know anything about that. 

R.-D. Q. 119. You do not just know whether Mr. 
Helm was speculating for himself, or whether he 
was turning it over to the ‘* Edison interest’’? 

A. He was voting in the Edison interest that 
stock at our annual meeting. 

R.-D. Q. 120. While you were holding your stock 
speculatively,-how did you vote yourself, for the 
Edison interest or New York Phonograph Com- 
pany’s interest? A. It was the first meetings 
there—I do not know how it was, I gave it to Evans, 
he had charge of that at the meetings, and I never 
paid much attention as to how it was voted ; I sup- 
pose it was voted in our own interest. 
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R.-D. Q. 21. When you sold your stock, did 
you understand that it was going to the ‘‘ Edison 
interest’’??. A. No, I did not. 

R.-D. Q. 122. To whom did you sell it? A. I 
do not know, I gave it to McCoy and he cael me 
the leno for it. 

R.-D. Q. 123. You thought McCoy might have 
been speculating like yourself? A. Yes, I thought 
so, he had other stock and outside securities, and 


he wanted me to see if Icould get him any out- . 


side securities—spoke of it. 

R.-D. Q. 124. You do not know exactly then 
that McCoy was buying stock for the ‘‘ Edison in- 
terest ’’? A. Not until later, I did later. 

R.-D. Q. 125. What were the resources of the 


. New York Phonograph Company, or what was its 
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business or source of income during your presi- 


‘dential term? A. By resolutionof the Board, we 


concluded that we would circularize the prominent 
largest holders, and in fact all holders, and ascer- 
tain if we could not get a subscription of a certain 
amount to maintain our office and pay our ex- 
penses, office rent, &c., and we started off on that 
plan originally, and it continued, and that was the 
means we had of going on. 

R.-D. Q. 126. The business of the company was 
oliciting subscriptions from its stockholders? 

A. The business of the company was to prosecute 
our suits against the Edison Company. That was the 
main business, we had a good deal of that to 
attend to. 

* R.-D. Q. 127. But that was all; you were not 
engaged in any manufacturing and did not propose 
to either, did you? 
Mr. Hicks: Objected to as leading. The 
counsel should ask the witness what the com- 
pany did propose to do, instead of assuming 
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things contrary to fact and trying to get the 667 


witness to admit them. 

Mr. Buckingham: Complainant’s counsel 
should not coach the witness. The next time 
that he wishes to enter an objection of this 
kind he is requested to do so by written slip. 

A. We proposed to go in business again under 
our contract. 

R.-D. Q. 128. Did you have in view the raising of 
capital to do this business ? A. There was no par- 
ticular necessity for capital; if we succeeded we 
would put ourselves right to business again; Mr. 
Edison would have had to furnish the goods, and 
we could have gone right on in business; that is 
the way we assumed it would terminate. We did 
not want to waste two or three years in this kind 
of business without results. 

R.-D. Q. 129. But there was no one thing that 


- the New York Phonograph Company was engaged 


in during your presidential term, except the prose- 
cution of this suit, was there? A. Not asa com- 
pany that I remember. 


Re-cross examination—by Mr. Hicks: 

R.-C. Q. 180. For the purpose of refreshing 
your recollection, will you look at the Minute 
Book and see whether New York Phonograph 
Company was not engaged in attempting to es- 
tablish phonograph agencies throughout the 
State in the year 1901? (Witness examines Min- 
ute Book). A. Yes, I know we made an effort to 
get goods from Mr. Edison, and sent an order 
which he declined to fill. 

R.-C. Q. 131. That is not what I asked yon, I 
ask you whether New York Phonograph Company 
did not make efforts in the year 1901 to appoint 
local agents for it to deal in phonographs and sup- 
plies throughout the State of New York, and I 
ask you to look at the Minute Book to refresh 
your recollection? A. Yes. 
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R.-C. Q. 132. What did the New York Phono- 
graph Company in the year 1901 do for that pur. 
pose? A. Yes, I omitted that. I recollect now. 
We were to give commissions for dealers to do 
business for a certain account, according to the 
amount of their sales. Give them permission to 
do business. : 

R.-C. Q. 133. With reference to manufacturing, 
has New York Phonograph Company recently made 
a contract with any manufacturer of phonograph 
supplies within the State of New York? A. Yes. 

R.-C. Q. 134. With what company has New 
York Phonograph Company made such contract? 

A. Leeds & Catlin. - 

R.:-C. Q. 135. What is the purpose of that con- 


tract between New York Phonograph Company 


and Leeds & Catlin Company? A. The sale of 
records of their manufacture. 
R.-C. Q. 136. Has New York Phonograph Com- 


= pany sent out circulars to the trade during the last 


672 


three years? A. To a certain extent. 

R.-C. Q. 137. Who had charge of the business 
efforts of New York Phonograph Company during 
the past two years? A. James L. Andem, secre- 


R.-C. Q. 138. You have spoken of certain efforts 
made to buy up stock of New York Phonograph 
Company in the ‘‘Edison interest.’” Did you know 
whether those efforts were accompanied with any 
representations with reference to the discontinu- 
ance of this suit, or with reference to the bringing 
of any suit against the American Graphophone 
Company? A. {do not know. 

R.-D. Q. 139. Do you know whether Evans and 
McCoy sent letters to the stockholders of New 
York Phonograph Company?, A. I do not know 
that they did; I have heard that McCoy—I have 
seen letters that McCoy has sent to the stock- 
holders; have read some of the letters—none of 
Evans’, 
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R.-C. Q. 140. Who purchased the Matthiesen 673 


stock? A. The Edison interest. 
R.-C. Q. 141. Do you know when they pur- 
ie it? A. No, some time ago. 

R.-C. Q. 142. Wasn’t it just prior to one of the 
annua] elections of New York Phonograph Com- 
pany? A. It must have been prior. Prior to the 
previous election; it must have been in 1903, prior 
to February, 1903. 

R.-C. Q. 143. To whom was the Matthiesen 
stock transferred? A. John E. Helm. 


Further re-direct ecamintsttor by Mr. Bucking: 
ham: 

R.-D. Q. 144. You say that at some time after 
you became acquainted with the affairs of the New 
York Phonograph Company it was preparing to 
go into the business. What did you do otherwise 
than to send out circulars threatening phonograph 
dealers, and calling upon them to pay royalty? 

A. The business of the office was to keep things 
in shape in our various suits, and also the circulariz- 
ing of the stockholders, showing them in what 
condition we stood at that date, whatever it 
might be. 

Mr. Hicks: The question is objected to upon 
the ground that the witness has not said that 
New York Phonograph Company sent out 
circulars threatening dealers. 

Mr. Buckingham: Complainant’s counsel is 
again requested to make these objections out 
of the hearing of the witness. 

Mr. Hicks: Defendant’s counsel is requested 
to keep to the record. 

R.-D. Q. 145. But you were threatening the 
phonograph dealers with circulars, weren’t you, 
at that time? A. We didn’t consider it as a 
threat, we considered what we were doing what we 
actually should do for our stockholders. 
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‘R.-D. Q.. 146. But you were calling upon them 
through circulars for licc.%e fees, royalties, or 
what not? A. We simply send them circulars 
to that effect. 

R.-D. Q. 147. Your plan of business was then 
to collect royalties from phonograph dealers who 
were then active in the New York field? A. In 
our territory. . 

R.-D. Q. 148. But otherwise you had not 
counted upon going into the business? A. We 
talked about what we would do and we had not 
fully made up our minds before that had been 
done. 

R.-D. Q. 149. You had just got to the circulariz- 


ing at that time? A. We were following that up 


to the best of our interest. 

R.-D. Q. 150. You say that you saw several of 
McCoy’s letters to stockholders. These letters 
were with reference to purchase of stock, were 
they? ‘A. Yes, I believe they were. 

R.-D. Q. 151. Referring to these letters in a 


‘ general way, do you refer to the one that he wrote 


you, offering you 50 cents a share for your stock 
September 26, 1902? A. No, some since that. 
No, I did not refer to that. 


Adjourned to Friday, March 25, 1904, at 11 
o}clock A. M. 


ney 997 
New York, March 25, 1904. 


Met pursuant to adjournment at the office of S. 
M. Hitchcock, Standing Examiner, No. 15 William 
Street, at eleven o’clock a. Mm. 


Present: iz 
Same as at Laan meetings. 


t 


Re-cross examination of bile cate FAHNE- 
STOCK. 


| By Ur. Hicks : 


R.-C. Q. 386. In your answer to Q. 8, you said that 
you knew that the company—New York Phono- 
graph Company, wanted to do business, but had 
not been able to because they could not get any 


supplies or phonographs. Will you kindly refer 


to your said answer and state whether you had 
reference therein to a time subsequent to July 1, 
1895? -A. Yes, I mean they always wanted to do 
business; they have always been.in a chronic state 
of wanting to do business. 

R.-C. Q. 387. Now, subsequent to July 1, 1895, 
was New York Phonograph Company ina financial 
Position to do business, provided it could have 
obtained phonographs and supplies? A. Yes, 
it was. 


R.-C. Q. 388. From your experience of the business, 


done by New York Phonograph Company prior to 
July 1, 1893, can you state what amount of capital 
was necessary for the company to carry on busi- 
ness in phonographs and supplies within the State 
of New York? A.I cannot state the exact amount, 
but the capital required was never large, as they 
only had to take orders and deliver goods that 
were received, and kept the difference in money, 
and pay the rent of the office. 

~ R,-C. Q. 389, Was New York Phonograh Com- 


CMD ok RO 


679 


680 


681 


ee Oe eee 


682 


228 : 
pany ina position subsequent to July 1, 1895, to 
obtain the necessary capital for carrying on busi- 
ness? <A. They were. 

_R.-C. Q. 390. In your answer to Q. 42, youread 


the report of the meeting of the Board of Trustees of 
New York Phonograph Company, held June 3, 


1898, and upon cross-examination you referred to | 


certain interviews with Mr. Thomas A. Edison and 


‘Mr. Richard N. Dyer. Will you state when you . 


first met Mr. Dyer? A. My recollection is that I 
first met Mr. Dyer in 1898, after I had a visit at 
Mr. Edison’s works in Orange, N. J. 

R.-C. Q. 391. In your answer to x-Q. 206, as to 
the action of complainant’s Board of Trustees on 
February 10, 1896, you read that a committee 


- consisting of the President, Mr. William Fahne- 


stock and Mr. Richard T. Haines was appointed by 
the chair to call upon Mr. Thomas A. Edison at his 


‘early convenience, and to report at the next meet- 


ing. Is Mr. R. T. Haines still alive? A. No, he 

is not, Mr. Richard Townley Haines died, I think, 

on the 3d of April, 1896, or about that time. 
R.-C. Q. 392. Do you find an entry in the Minute 


- book of complainant, with reference to the death 
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of Mr. Richard Townley Haines? A: Yes, I find 
under the date of May 14, 1896, a special meeting 


duly called, held at the company’s office, present, / 


Messrs. Haines, Davis, Fahnestock and Gregory. 
Reading of the minutes of the previous minutes 
was dispensed with. President Haines announced 
the death of Mr. R. T. Haines April 3, 1896. 

R.-C. Q. 393. Was Mr. Richard T. Haines secre- 
tary of New York Phonograph Company at the 
time of his death? A. He was secretary and 
treasurer both. 

R-C. Q. 394. The resolution of February 10,1896, 
read by you in your answer to x-Q. 206, instructed 
the secretary to write to Mr. Thomas A. Edison. 


_ Was it a part of the duty of the secretary to copy 


letters written by him on behalf of the company? 


‘ 
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A. It was. 

R-C. Q. 395. Have you the letter book of New 
York Phonograph Company present? A. I have. 

R-C. Q. 396. Do you find that on February 10, 
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1896, and February 21, 1896, Mr. R. T. Haines . 


copied in said letter book any letters? A. On 
February 10, 1896, he did, and also on February 
21, 1896. 

R-C. Q. 397. What were those letters? A. Wit- 
ness reads from letter book). February 10, 1896, 


. letter reads as follows: 


** THomas A. Epison, Esq., 
Orange, N. J. 
Dear Sir: 

At a meeting of the New York Phonograph 
Company, held this day, the secretary was 
instructed to congratulate you upon acquiring 
the assets of the North American Phonograph 
Company, and to assure you of the interest of 
our company in your success and in our own, 
both of which we believe will be greatly bere- 
fited by your purchase. The secretary is fur- 
ther instructed to ask you to give instruction 
‘that no phonographs or supplies be sold or de- 
livered for use in New York, except through 
our company. A committee from our com- 
pany will call upon you at your early con- 
venience if you will name a day agreeable to 
you. - 
Yours very truly, 

Rionarp Town ey Harnzs, 
Secretary.” 


Also on February 21, 1896, as follows: 


“‘THomas A. Epison, Esq., 
‘Orange, N. J. 
DEAR Mr. Eptson: " 
Will you kindly appoint an afternoon early 
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in the coming week, if possible, when our 
committee can meet you. 
With best regards, I am, 
Yours -truly, 
“RicHarD TowNLEY HAINEs, 
’ Secretary.”’ 


R-C. Q. 398. Do you find in said letter book, or 
in the minutes of New York Phonograph Company, 
any other subsequent entry made by Richard Town- 
ley Haines? A. Idonot. The next letters which 
I find are signed by John P. Haines, President, 


_and Mr. Gregory. 


689 - 
-response to the letters of February 10, 1896, and 


R-C. Q. 399. Did Mr. Thomas A. Edison, in 


February 21, 1896, which you have read, appoint 
atime at which the committee of New York Phono- 
graph Company referred to by you could consult 
with him? A. I do not remember the letters, but 
my recollection is that we were never able to make 
an appointment with Mr. Edison, and Ido not re- 
member that the committee appointed ever took 


‘ any action or ever met Mr. Dyer or anybody else 


at that time. : 
R.-C. Q. 400. Did you meet Mr. Edison in 1896? 
A. Ihave often said that I recollect having met 
Mr. Edison once before 1898, but it is my impres- 
sion that it was only a visit to Orange. Ido not 


_ remember having met him on any committee busi- 


ness in 1896, or any conference on the subject. 

R.-C. Q. 401. What was the purpose of that 
previous visit, if any,.to Orange? A. Just to see 
the works with Mr. R. T. Haines. 

R.-C. Q. 402. Did you, in 1896, confer with Mr. 
R. N. Dyer? A. Not to my recollection. 

R.-C. Q. 403. Referring to the minute book of 
New York Phograph Company and to the minute 
Wook of the executive committee of New York 
Phonograph Company, do you find that the com- 
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mittee appointed February 10, 1896, made any re- 691 


port as a result of <onference with Mr. Edison or 
with Mr. Dyer, or as a result of any other thing 
that committee did? A. There seems to be noth- 
ing. 

R.-C. Q. 404. Referring to those minute books, 
do you find that either the stockholders of New 
York Phonograph Company or the Board of 
Trustees or the executive committee of the com- 
pany took any action authorizing any officer or 
other person or agent of the company to offer 
for sale the rights or franchises of the company 
within the State of New York? A. No. 


R.-C. Q. 405. Did you in 1896, or did the com- 


mittee consisting of yourself and Messrs. John P. 
Haines and Richard T. Haines, offer to sell to 
anybody the rights and franchises of New York 
Phonogaph Company within the State of New 
York? A. I never heard of any such offer. 

R.-C. Q. 406. Did you ever hear of any offer 
made by or on behalf of the company tea sell in 
1896 any right of the company? A. Never. 

R.-C. Q. 407. And particularly did you ever 
shear or know of any offer to sell any right of 
the company made to Mr. Richard N. Dyer or 
the National Phonograph Company or Mr. Thomas 
A. Edison? A. No, I never heard of any. 

R.-C. Q. 408. Did you, or the committee ap- 
Pointed in 1896, confer with Mr. Adolph L. Pin- 
coffs? A. I never remember having had a confer- 
ence with Mr. Pincoffs on this subject at all. I 
have tried to remember what Mr. Pincoffs looks 
like and I am not able to recall his appearance, 
although I have often heard his name. 

R.-C. Q. 409. Have you any recollection of ever 
having met and conversed with Mr. Pincoffs? 

A. If Ihave ever met him, it was only just casu- 
ally. I never had any conversation with him. 

R.-C. Q. 410. Can you describe the personal 
appearance of Mr. Pincoffs? A. I cannot. 
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R.-C. Q. 411. In your answer to Q. 42 you read 
the report of the committee appointed on January 
31,-1898, to the Board of Trustees; now, with 
reference to the committee appointed in 1898, do 
you find in the minute book cf New York Phono- 
graph Company any autharization by the stock- 
holders, board of trustees or executive committee 
of the company or any officer or agent of the 
company to sell or to offer for sale any right or 
franchise or privilege of New York Phonograph 
Company? A. There was none. 

R.-C..Q. 412. And did you, as a member of the 
committee appointed in 1898, offer for sale to Mr. 
Thomas A. Edison or to Mr. Richard N. Dyer, or 
to the National Phonograph Company, or to any 
other person or persons, any right, franchise or 
privilege of New York Phonograph Company? 

A. I did not.. 

R.-C. Q. 413. Speaking generally with reference 


; to 1896 and 1898, and with reference to the two 


committees of which you were a member, did you 
or the commitees make any request to Mr. Thomas 
A: Edison or to Mr. Richard N. Dyer, or to the 


National Phonograph Company, or to any other 


- person or persons, or to any right, title or privilege 


~ 696 


of New York Phonograph Company be purchased 
by them or by any other person? A. We did not. 

R:-C. Q. 414. Did you ever see any letter or 
other writing containing such a request? A. I 
never did; I don’t believe there was any letter. 

R.-C. Q. 415. Have you read the direct testi- 
mony of Mr. Richard N. Dyer in this suit? 

A. Yes, I have, and I heard his cross-exami- 
nation one day when I was here. 

R.-C. Q. 416. Did New York Phonograph Com- 
pany in 1896 refuse to‘go into the business of 
handling phonographs or phonograph supplies? 

A. Never to my knowledge. 

R.-C. Q. 417. Did New York Phonograph Com- 
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pany in 1896 desire to go into the business of 
handling phonographs and phonograph supplies? 

A. That has been the only desire of the company 
ever since I have had anything to do with it, and 
it still exists to-day. 

R.-C. Q. 418. Did New York Phonograph Com- 
pany in 1898 desire to go into the business of 
handling phonographs and supplies? A. It did. 

R.-C. Q. 419. Did it make any refusal so to do 
in 1898? A. Never. 

R.-C. Q, 420. Was New York Phonograph Com- 
pany in 1898 willing to enter into business of hand- 


ling-phonographs and phonograph supplies within 


the State of New York upon the same basis as, or 
in competition with any other dealer within the 
State of New York? A. No, it was not; and I 
told Mr. Edison that we were doing business as 
any other agent, but claimed that we, having paid 
him a large amount, was entitled to some con- 
sideration. ‘ 

R.-C. Q. 421. Did you act as spokesman either 
in 1896 or in 1898, of either committee appointed 
by the Phonograph Company, to consult with Mr. 
Edison, either in conference with Mr. Richard N. 
Dyer or with any other person? A. No, I never 
was spokesman at any meeting. 

R.-C. Q. 422. Did you or the members of either 
of said two committees, either in 1896 or 1898, 
state to Mr. Dyer, Mr. Edison, or anybody else, 
that the New York Phonograph Company had no 
money or no capital on which to run a business, or 
no organization for handling of the business? 

A. We did not. 

R.-C. Q. 423.When you met Mr. Dyerin 1898, was 
any reference made to a prior conference with him 
held in 1896? A. Not to my knowledge, I do not 
believe there was any conference in 1896. 

R.-C. Q. 424. Did the negotiations of 1898, car- 
ried on between the committee of New York 
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and Mr.:‘~?chard N. Dyer, have anything to do 
with the question of New York Phonograph Com- 
pany going into business? A. Only in the way 
that we refused to do business as other agents; we 
insisted upon our rights, and Edison said he would 
not acknowledgeit; he told us we could sue him if 
we wanted to, buthe would not do business with 
us different-from anybody else. 

R.-C. Q. 425. In the appointment of the com- 
mittee of 1898, and in the conferences of the com- 
mittee with Mr. Edison and Mr. Dyer, did New 


York Phonograph Company, and the committee, 


have in view the going into business at that time. 

A. Certainly. 

R.-C. Q. 426. Did the company or the committee 
have in view any other object at that time, and if 
so, state the other object? A. We had no other 
ce 

R.-C. Q. 427. Did Mr. Richard N. Dyer, or Mr. 
Thomas A. Edison, or any,person representing Mr. 
Edison or the National Phonograph Company, ever 
state to you or toany committee of which you were 
a member, that Mr. Edison or-the National Phono- 


graph Company recognized or would protect. New 


York Phonograph Company in the sole or exclu- 
sive right of that company: to sell or to use phono- 
graphs or phonograph supplies made in accordance 
with the inventions or improvements, or under the 
patents of Thomas A. Edison, within the State of 
New York? A. They did not; on the contrary, 
they emphasized the fact that ap would not rec- 
ognize the right. 

R.-C. Q. 428. Did Mr. Adolph a Pincoffs ever 
act with either of the committees appointed in 
1896 or 1898? A. I neversaw him in 1896 or 1898, 
but Mr. Jessup was present at the 1898 meetings 
with Mr. Dyer, and also the meeting at Orange 


‘with Mr. Edison. 
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R.-C. Q. 429. In 1898 did the committee ap- 
pointed in that year state to Mr. Dyer or to any- 
body else, that now that the National Phonograph 
Company had made a success of the phonograph 
business, they thought Mr. Edison should recon- 
sider his refusal to purchase the rights of the New 
York Phonograph Company, or words to that 
effect? A. We never said anything of the kind. 

R.-C. Q. 430. Did Mr. Dyer in 1898, tell you or 
the committee of which you were a member in that 
year, that Mr. Edison’s views regarding the pur- 
chase of the alleged rights of the New York Pho- 
nograph Company which Mr. Dyer had given them 
in 1896 had not changed, and that he didn’t care 
to make the purchase? A. I do not remember 
anything of the kind. 

R.-C. Q. 431. In 1898, did you or the committee 


“urge upon Mr. Dyer that he should again see Mr. 


Edison and endeavor to get him to reconsider his 
determination not to purchase such rights as New 
York Phonograph Company had? A. We did not. 
Most of the time we discussed how much money it 
would take to sue Mr. Edison; they decided that 
it would cost $13,000 to sue Mr. Edison, and Mr. 
Dyer told us that we had a first-rate case and were 
buncoed and he thought we might win. 

R.-C. Q. 432. Has Mr. Thomas A. Edison or the 
National Phonograph Company,’ or any other 
person, claiming to he the successor of the North 
American Phonograph Company, including Fred- 
erick P. Ott, ever notified New York Phonograph 
Company that a demand for phonographs and sup- 
plies existed in the State of New York at any time 
since April 1, 1895, or prior thereto, and requested 


New York Phonograph Company to supply such © 


demand? A. Never. 


'R.-C. Q. 433. In your answer to x. Q. 246, you 


state that you remember that New York Phono- 
graph Company did business in some machines 
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706 that were ‘ wound up.’? Will you kindly explain 


what you mean by machines that were ‘‘ wound 
up’’? A. I mean machines in which the motor 


power was furnished by springs instead of batteries, 


which were used after the springs. 
R.-C. Q. 434. Referring to x-Q. 246, and to your 
answer thereto, will you state what time you had 


- in mind in your said answer? A. 1891. 


R.-C. Q. 4344 Are you familiar with the elections 
of New York Phonograph Company, held for the 
election of its successive boards of trustees, from 
the organization of the company in 1890, down to 


_the present time? A. Iam. I was present at most 


all of them. 

R.-C. Q. 435. Will you state in what years, if 
any, a-contest over the election of trustees has 
taken place? _A. There was never any contest 
until the election in February, 1903. 

R.-C. Q. 436. Was there a contest in February, 
1904? <A. Yes. 


R.-C. Q. 437. Will you refer to the minute book . 


of the company, if necessary to refresh your recol- 
lection, and state what was the contest in Febru- 
ary, 1904, for the election of trustees of the com- 
pany? A. The Edison people made their second 


~ unsuccessful attempt to secure sentra of the com- 


708. 


pany. 

- R.-C. Q..438. Who were elected trustees of the 
company in February, 1904? A. Messrs. Lewis, 
Andem, Funston, Haines, Bourne, Slater and 
Fahnestock. 

R.-C. Q. 439. How many votes. were cask for 
these trustees then elected? A. The total number 
of votes cast was 16,339, of which 9,321 were cast 
for the ticket that was elected, and 7,108 for the 


Edison ticket. 


R.-C. Q. 440. You say 7,108 votes were cast for 
the Edison ticket. Do you mean by that thata 


‘ticket was nominated for trustees in the Edison 


interest in February, 1904? A. Yes, I do. 


237 . 
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R.-C. Q. 441: Who were the nominees in the 709 


Et interest to whom you refer? A. John E. 
Helm, John L. Martin, Scott Tremain,, William H. 
Markgraf, 8S. E. Jacques, Ford Holt ‘and Joseph 
F. McCoy. 

R.-C. Q. 442. Do you know for how long a ‘ime 
Ford Holt had been a stockholder of New York 


ruary, 1904? A. I should say about two weeks; 
I do not know just what time. ; 

R.-C. Q. 443. Do you know of any action taken 
by Ford Holt against you and New York Phono- 


- Phonograph Company prior to the election of Feb- 


graph Company just prior to the election of Feb- | 


ruary, 1904? A. Ido. It was on the Saturday 
previous to the election. 

R.-C. Q. 444. Was that Saturday, January 380, 
1904? A. It was. 

R.C. Q. 445. What ates on that date? 

A. Mr. Holt was knocked out in an injunction 
in an attempt to enjoin me from voting on 1 017 
shares of stock. 

R.-C. Q: 446. Now, on the Monday following 
that Saturday, namely on February 1, 1904, was 
any motion made on behalf of National Phono- 
graph Company to enjoin New York Phonograph 


710 


Company from voting upon the same 1,017 shares .- 


of stock, at the election of February, 1904? 

A. There was, and this was argued before Judge 
Bischoff with the same result. , 

R.-C..Q. 447. Do you know who appeared as 
counsel for said Ford Holt and for said National 
Phonograph Company upon the said two motions? 

A. J. Adriance Bush. 

R.-C. Q. 448. And that is the same J. Adriance 
Bush who has appeared as counsel for defendant 
National Phonograph Company in this suit? 

A. It is. 

R.-C. Q. 449. Was the election held on Febra- 
ary 2, 1904, the day following the motion before 
J udge Bischoff? A. It was. 
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_against Leeds & Catlin Company by this defend- 
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R.-C. Q. 450. Do you know whether the 7,108 
shares voted in favor of what you call the ‘‘ Edi-_ 


son ticket’? in February, 1904, changed hands 
within the period of about two years preceding the 
day of the election, or state generally what you 
know about any transfers of the 7,108 shares of 
stock upon which that number of votes were cast? 

A. Yes, that stock was purchased by the Edison 
interest previous to the election of 1903, but they 
still continued to purchase up to a few days be- 
fore the election of 1904. 


R.-C. Q. 451. You have’stated in your answer 
| to x-Q. 332 and x-Q.333; that Justice Dickey re- 


voked an order previously granted ex parte to one 
‘William Carman for leave to bring a suit to 
dissolve New York Phonograph Company. Do 
you know whether any appeal was taken on be- 
half of Carman from the order of Justice Dickey 
vacating the leave previously granted? A. The 
case was appealed and it was decided in favor of 
the company. : 

R.-C. Q. 452. Was the appeal taken both to 
the Appellate Division, Second Department of the 
Supreme Court, and to the Court of Appeals of 
New York? A. It was. 

R.-C. Q. 453. Do you know whether that suit 


brought by Carman is still pending or has been 


discontinued? A. It has been discontinued. 
R.-C. Q. 454. When was the case argued in the 
Court of Appeals, if yon know? A. It was wa onan 


-in January, 1904. 


R.-C. Q. 455. In your .direct examination, at 
about Q. 126, you have referred toa contract made 
between New York Phonograph Company and 
Leeds & Catlin, dated May 7, 1903, for the manu- 


facture of records by the Leeds & Catlin Company 


for New York Phonograph Company. Now, [ask 
you whether you know of any suit or suits brought 


e 
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ant, National Phonograph Company, or the Edi- 
son Phonograph Company, against Leeds & Catlin 
Company, upon the basis of any patents issued to 
Thomas A. Edison? A. My recollection is that 
there were four suits brought against the Leeds & 
Catlin Company. 

R.-C. Q. 456. Have you seen the original papers 
served in those four suits? A. I have. 

R.-C. Q. 457. Will you briefly describe upon 
what letters-patent each of the said four suits 
was brought, and what was the day of appear- 
ance mentioned in the subpcena of each suit? 

A. “Suit, N oS 8560 w: was brought on letters-patent 
382418 and 382462, issued on the 8th day of 
May, 1888, granting to Thomas A. Edison, his heirs 
or assigns, for the term of seventeen years the full 
and exclusive right to make, use and vend the 
said invention throughout the United States and 
territories thereof, as by reference to said letters- 
patent and a duly authenticated copy thereof. 

R.-C. Q. 458. How is the invention set forth in 
Letters Patent 382418 described? A. New and 
useful improvements in phonograph blanks. 

. R.-C. Q. 459. And how is the invention set 
forth in Letters Patent No. 382462 described? _ 

A. New and useful improvements in phonograph 
blanks. 

R.-C. Q. 460. Referring to the subpceena in suit 
No. 8560, was the return day the first Monday of 
November, 1903? A. It was. 


R.-C. Q. 461. Now, referring to bpeena in 
_ the bill of complaint in suit — 8547,upon what 


patent was that suit brought . Patent No. 
713209. 

R.-C. Q. 462. Issued to whom, and at what inte 
and for what length of time, as alleged in the bill 
of complaint? A. Issued to Edisou, November 11, 
1902, for seventeen years. 

R.-C. Q. 463. How is the invention of Letters 
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718 Patent No. 713209 described in the bill of com- 
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plaint? A. Certain new and useful improvements 
in the process of duplicating phonograms. 
R.-C. Q. 464. Referring to subpeena, the return 
day in suit No. 8547 was the first Monday of 


November, 1903, wasit not? A. Yes. 
R.-C. Q. 465. Who were the complainants in 


suit No 8600?) A. Edison Phonograph Company 


and Nation honograph Company. 


R.-C. Q. 466. And who was the complainant in 
suit No. 8547? A. National Phonograph Com- 


_ pany. 
R.-C. Q. 467. Referring to suit No_8551, kindly 
719 answer the same questions in regard oP 


A. This suit was brought on Letters Patent No 
414761, issued to Thomas A. Edison November 12, 
1889, for the period of seventeen years, for certain 
new and useful improvements in phonogram blanks. 
The return day of the subpwna was November 1, 
1903. The complainant in this suit is National 
Phonograph Company. 

‘YRC. Q. 468. Now, with reference to suit. No. 
/ 8553, 2 Bindly make the same statements? 
; atent No. 667662 was issued to Thomas A. 
Edison on the 5th of February, 1901, for seven- 
teen years, for certain new and useful improve- 


7720 ments in the process of duplicating phonograph 


records. The return day of the subpcena was the 
first Monday in November, 1903. 


R.-C. Q. 469. Who were the defendants in each 


of the four suits? A. Leeds & Catlin Company, 
Edward F. Leeds and L. Reed Catlin. 

R.-C. Q. 470. Each of the four suits was brought 
in the Circuit Court of the United States for the 


~ Southern District of New York, was it not? 


A. Yes. 

R.-C. Q. 471. And in each of the four suits an 
injunction restraining the defendants from making, 
using or selling the inventions described in the 

Se ! = 
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said Letters Patent was prayed for, were they not? 721 
A. They were. 


Adjourned to Tuesday, March 29, 1904, at 
11 o’clock, a. M. 


New York, March 29, 1904. 


Met pursuant to adjournment at the offices of 
S. M. Hitchcock, Standing Examiner, No. 15 Will- 
iam Street, New York City, at 11 o’clock-a. m. 
Appearances: 

Same as at previous meeting. 


. 


* ie. Abjent oxaatinastan of a FAHNE- 
STOCK. 


By Mr. Buckingham : wae 
_R.-D. Q. 472. When did you first learn that this 
suit had been brought? A. Mr. Evans came 
around and asked me fora subscription to the suit 
some six months before 1902, probably I was not 
in the company at the time suit was brought, I was 
out, and then I heard of the suit sometime after. 
R.-D. Q. 473. You had nothing to do in insti- 
tuting this suit? A. Nothing at all, personally. 
R.-D. Q. 474. Did Mr. John P. Haines have any- 
thing to de in the instituting of thissuit? A. Not 
to my knowledge. 
R.-D. Q. 475: Yourself and Mr. John P. Haines = 
are the largest stockholders in this company, the 
i ee company? A. We have been. 
R.-D. Q. 476. Name the individuals who did 
bring this suit or institute it? 
Mr. Hicks; Objected to upon the ground 
that the question assumes that the suit was 
brought by individuals, and not by New York 
Phonograph Company; this question having 
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to Mr. Cheever after his death, and he became 


‘president at the time things were very quiet. I 


believe he never had any stock of any account. 

R.-D. Q. 481. Why do you object to my using 
the word ‘‘magnates’’ in the last question ? 

A. Well, because in the years in which the phono- 
graph company was—so to speak—in active busi- 
ness, these so-called ‘‘ magnates’? had nothing to 
do with it; I refer particularly to Mr. Evans. 

R.-D. Q. 482. But if they were the executive 
managers of the company in January, 1901, when 


this bill was filed, and were the men who instituted - 


this suit, they were ‘‘ magnates’’ of the company 


-~ 


thereto. 

R.-D. Q. 487. How about the holdings of Mr. 
Scott Tremain, do you think they were above one 
share when this suit was brought? A. Ido not 
know. 

R.-D. Q. 488. What would you guess about it? 

A. I have no knowledge; I might say that the 
number of shares that these people had did not 
interest me at all. I was told that the suit was 
being brought and I readily joined it. 

R.-D. Q. 489. And how about the holdings Mr. 


James L. Andem had when the suit was brought? 


A. I think his holdings were very small also, 


oS he © aa 
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724 already been litigated by the pleading raised at that time, wer—sthey not? <A. Yes, they. were,. 727 
‘ by the defendant herein, which has been over- except that they were not large owners. 
’ ruled. R.-D. Q. 483. How large were their holdings, if 
A. The New York Phonograph Company brought youknow? A. Evans had one share at the election 
« the suit, and 1 was so informed by the officers of in 1903; he claimed to have 18, but only had one; 
the company. he first tried, to my recollection, to vote 18 shares, 
R.-D. Q. Who were the active officers of the com- « and I think he only had one. oa 
pany at the time the suit was instituted? A. All R.-D. Q. 484. And how large was Major Funs- 
the people who have since that time gone over to ton’s holdings in the Spring of 1901? A. J could 
Mr. Edison. Mr. Evans was the head man, Scott not answer that. : 
( Tremain, and various other men. R.-D. Q. 485. Do you think he had more than 
R.-D. Q. 478. Wasn’t Major Funston and Mr. one share? A. I don’t believe he had much. 
Andem init? A. Yes, but Evans was the leader. R.-D. Q. 486. You know that later on the 
725 R.-D.Q. 479. So that the original combination Major speculated in the stock, having purchased a 728 
of gentlemen who were looking after the fortunes lot for 25 cents per share, but you think at the 
of ‘the complainant company when this suit was time this suit was brought he had only about one ; 
( : brought have all left the company excepting your share? A. I think he was not a very large holder. 
present Vice-President, Major Funston, and your Mr. Hicks ; Complainant’s counsel objects 
Secretary, Mr. Andem. A. That is correct. to the method of examination, which consists 
7 R.-D. Q. 480. The magnates of the company in attempting to force words into the mouth 
when the suit was brought were (1) Mr. Lemuel E. of the witness, and requests defendant’s wit- 
Prise Evans, (2) Mr. Scgtt Tremain, (3) Major Hugh M. ness to state the facts in regard to the matters 
. Funston, and (4) Mr. James L. Andenm, is that right? about which he is interrogated; and com- 
A. That is correct, with the exception of the word plainant’s counsel gives notice that if the 
‘* magnates, ’’ which I understand to mean an im- present method of examination is continued, $ 
| portant person. Mr. Lemuel E. Evans succeeded he will interpose appropriate objections _— 
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R.-D. Q. 490. But in fact, the holdings of the 
four principal gentlemen of the complainant com- 
pany when this suit was brought, were merely 
nominal, even if any one of them held more than 
one share; that is your view, I take it? 

Mr. Hicks : Question objected to as imput- 
ing a view to the witness, instead of asking 
the witness what his view is. 

(Question continued). Please state your view? 

A. I don’t think that I knew at the time of the 
suit what the holdings of these people were; the 


- statements that I have made were what I have 


learned since they-were the officers of the company, 
and told me the suit was to be undertaken. 
R.-D. Q. 491. But please answer the question ; 
from such information as you have, whether 
acquired after the suit was brought or not? 


A. My information now is that their holdings . 
‘were small. 


R.-D. Q. 492. Merely nominal? A. I would not 
say ‘‘merely numinal,’’ but I say small. 
R.-D. Q. .493. It never occurred to you, I sup- 


“pose, that yourself and Mr. Haines had fallen into 


the hands of a combination of mischief makers, 
when this suit was brought? A. It never did, nor 
has it since. 

R.-D. Q. 494. In your answer to x-Q. 347, you 
seem to assume that Evans became dissatisfied and 
left the New York Phonograph Company because 
he had not been re-elected as a trustee. At what 
meeting was it that Mr. Evans failed of re-elec- 
tion; was it at’ the election of February, 1902, or 
1903? A. It was February, 1902. 

R.-D. Q. 495. You were elected at that time? 

A. Yes. a 

R.-D. Q. 496. But you had not been an officer 
of the company prior to that time for some years? 

A. Two or three years. To my recollection, I was 
out from September 21, 1900, to March 3, 1902? 


~ in 1900? 
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R.-D. Q. 497. Why did yon leave the company 733 


Mr. Hicks : Complainant’s counsel suggests 
that the witness has already been interrogated 
on this point and has answered it. 

Mr. Buckingham: I am on a different line, 
and subjects run into each other. 


A. After the death of Richard Townley Haines 
and the resignation of Mr. John P. Haines, I did 
not care to continue with Mr. Cheever in the com- 
pany. 

R.-D. Q. 498. But you still had a very cun- 
siderable interest in the company ? A. Yes. 

R.-D. Q. 499. Why didn’t you wish to stay to 
protect this interest? A. I didn’t think it was 
necessary. 

R.-D. Q. 500. What, didn’t you think the in- 
terest was worth protecting? A. It was worth 
protecting, but I didn’t éare to stay in the board. 

R.-D. Q. 501. Then, if I understand you cor- 
rectly, you thought the interest was worth pro- 


\ 


_tecting, but you didn’t care to stay to protect it ? 


A. Yes. 
R.-D. Q. 502. Who was your representative in 


representative. : 
R.-D. Q. 503. You simply left this interest ‘‘ out 
to grass,’’ so to speak ? 


Mr. Hicks: Question is objected to as” 


meaningless. 

A. I have in the course of life had many in- 
terests in various things, and I did not feel called 
upon to be a director in every company that I 
owned stock in. 

R.-D. Q. 504. But while you were still holding 
&@ very considerable interest in the New York 
Phonograph Company, you felt free to leave it in 


_ the hands of Messrs. Evans, Tremain, Andem and 


x ~ 
. 


‘the board to protect your interest ? A. I had no 


i 
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j 
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736 _ Funston; and even before Messrs. Funston and 


. 7 


Andem appeared on the scene, is that it? 

A. Yes. 

R.-D. Q. 505. In fact, the New York Phono- 
graph Company was virtually run during this 
period, when you were not a director, by Messrs. 
Evans and Tremain, who held presumably one 
share of stock each; is that correct ? 

Mr. Hicks: Objected to upon the ground 
that it suggests the manner in which the com- 
pany was run, without any proof thereof, and 

* fails to inquire from the witness as to how the 

company was run. 
. A.’I have already said, I did not hen what 
they held at that time. 

R.-D. Q. 506. But these two men were running 
the company at that period? A. I suppose so. 

R.-D. Q. 507. You didn’t bother yourself to find 
out? A. No, I didn’t. 

R.-D. Q. 508. And did Mr. Yotm P. Haines 
trouble himself to about the same extent over the 
affairs of the complainant company during that 


- period? A. I know nothing of Mr. John P. Haines’ 


738 


troubles, or how much time he gave to the com- 
pany. 

R.-D. Q. 509. But in answer to x-Q. 348 and 349 
you seem to have understood something about the 


affairs of Mr. Haines in this connection; for in- 


stance, in answer to x-Q. 348 you say: ‘‘ Mr. John 
P. Haines and myself, and up to the time of his 
death, Mr. Haines’ brother, Richard Townley 
Haines,’ were the large stockholders in New York 
Phonograph Company since its organization, and 
were those who were in control of the affairs and 
business of the company; also in answer to x-Q. 349 
you give the names of some of the lesser stock- 
holders. These answers, I take it, were correct? 

A. Imay have been wrong about their controlling 
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the affairs of the company, but-hey were large 739 


stockholders and still are. 

R.-D. Q. 510. At or about the time this suit was 
prought, what was the value of the stock of the 
New York Phonograph Company, in your opinion? 

A. The value of the stock of New York Phono- 
graph Company depended entirely upon its being 
able to do business. I don’t think I ever thought 
of the value of the stock at that time. But I 
knew that if this suit was prosecuted and won, we 
would get back to the point where the stock would 
be of some value. 

R.-D. Q. 511. But what a you now think was 
its value at that time? You know that Major 
Funston speculated somewhat in the stock, having 


bought an amount of it in 1901 at 25 cents a 


share, which in the latter part of 1902 he sold for 
$1.00 a share? A. I don’t think the value of the 
stock ever interested me at that time. The last 
stock that I bought previous to the beginning of 


the suit, I think, was at $23.00 a share. 


R.-D. Q. 512. You subsequently had an cppor- 
tunity, as 1 understand it, to buy this stock, 1,500 
shares of it, at $1.75 a share? A. That is correct. 

R.-D. Q. 513. About when was this? 

A. About two days before the election in Feb- 
ruary, 1903. 

R.-D. Q. 514. Why didn’t you take the stock, 


740 
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the 1,500 shares? A. Because at that time I had 


no means of knowing how much the interest of Mr. 
Edison had succeeded in securing. They had had 
our books and had been making desperate efforts 
for two months previous to gain control, and I 
didn’t care to spend $3,000 to be defeated. Had 
I known, however, how the stock stood, I should 
have been very glad to have taken it. Mr. Mat- 
thiesen, who sold the stock to the Edison interest, 
had previously subscribed to the carrying on of 
the suit and given his proxy. 
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742 «=R.-D. Q. 515. Did you know that this 1,500 only went to see Mr. Dyer after the interview with 745 


i 
W 
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shares of stock could have been bought after the 
suit was brought in 1901 for 25 cents a share? 

: A. Ido not think I ever heard of that stock be- 
fore two days before the election; that is, of it 
being for sale; I thought that Mr. Matthiesen being 
a rich man would be likely to stay with us in the 
fight, but his brother seemed to think otherwise. 

R:-D. Q. 516. If-you had known of this 1,500 
shares in 1901, would you have paid 25 cents a 
share for it and taken it out of the market? 

Mr. Hicks: Objected to as extremely hypo- 
thetical, incompetent, irrelevant and imma- 
terial. . 

A. If 1 could have read the future and known 
what was coming, I probably would. 

R.-D. Q. 517. But as matters stood you would 
not have paid the 25 cents a share? A. I cannot 
answer that question as the stock was never offered 
tome. If it had been offered, I think I should 
have been strongly tempted to have taken it. 

R.-D. Q. 518. But you might not have taken, it, 
strong as the temptation may have been?» A. We 
never can tell how much temptation we can stand. 

R.-D. Q. 519. Major Funston, as an excuse for 
not taking the 1,500 shares at 25 cents per share, 
has said that he did not have the means at hand. 
This would not have been your excuse, I hope? 

A. Fortunately not. 

R.-D. Q. 520. Are you quite sure that in the 
Spring of 1896 you had an interview either with 
Mr. Thomas A. Edison or Mr. Richard N. Dyer 
following the resolution which the boafd of the 

‘ New York Phonograph Company adopted in Feb- 
ruary of that year? A. Quite sure. 

R--D. Q. 521. Why didn’t you force an inter- 
view if Mr. Edison was unwilling to see you, or at 
least why didn’t you go to Mr. Dyer? A. I never 
knew anything about Mr. Dyer at that date; I 


Mr. Edison in 1898, when he told us to go to Mr. 
Dyer. 

R.-D. Q. 522. But why didn’t you follow up the 
matter in 1896; was it because you did not wish 
to waste the time or to stand car fare to go out to 
Orange? A. I have already stated that my recol- 
lection of this period is that several letters were 
written to Mr. Edison and we were unable to ar- 
range an interview, and the death of Mr. Richard 
Townley Haines came at that time and that seemed 
to put an end to the whole thing, as well as I can 
remember. , We were very anxious to see Mr. Edi- 
son and have something done in 1896 the same as 
we were in 1898. 

R.-D. Q. 523. About what were your holdings 
in the New York Phonograph Company in 
1896? A. I don’t know exactly the amount; I 
really cannot answer that, I don’t remember. 

R.-D. Q. 524. Do you think you held as much 


‘asa thousand shares? A. Not near as much as 


that. ‘ 

R.-D. Q. 525. About*how much? A. I don’t 
know. There wasalittle confusion as to my hold- 
ings and that of Fahnestock & Company, but I 
think I held something like 300 shares; I don’t 
know what the amount was. The firm of Fahne- 
stock & Company had no interest, but some was in 
my name and some was in the name of Fahnestock 
& Company ; I don’t exactly know what the amount 
was. 

R.-D. Q. 526. It was 700 or 800 shares, all told, 
between yourself and Fahnestock & Com- 
pany? A. Very likely. , 

R.-D. Q. 527. That is to say $70,000 or $80,000 
worth of stock? A. Yes, at par. 

R.-D. Q. 528. If this stock was of any value at 
that time, it would seem tothe ordinary mind that 
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748 you might have taken some action to have en- 


forced your right; why was it that you did not? 

Mr. Hicks: Objected to as assuming that 
the witness took no action, instead of asking 
the witness what he did do. 

Mr. Buckingham: Complainant’s counsel 
must refrain hereafter from making objections 
that. are obviously merely intended to coach 
the witness. \ 

Mr. Hicks : Complainant’s counsel requests 
defendant’s counsel to refrain from putting 
words into the mouth of the witness and 
requests defendant’s counsel to ask the witness 
to state the facts, and objects strongly to 
the method of examination which defendant’s 
counsel is pursuing. 

Mr. Buckingham ; Defendant’s counsel 
states that the witness is the principal holder 
of the New York Phonograph Company and 
as such is obviously hostile to defendant. 
Under these circumstances, defendants are 
entitled to question the witness as if he were 
under cross-examination ; the objections, there- 
fore, by complainant’s counsel can amount to 
nothing more than attempts to coach the wit- 
ness. Hereafter, if complainant’s counsel 
wishes to enter objections of this character, 
_he is quite welcome to do so, but he must 

present them out of the hearing of the witness. 

Mr. Hicks : Complainant’s counsel replies 
‘that the witness is the witness of the defend- 
ant, has shown no hostility whatever, has 
shown a disposition to disclose the facts 
entirely, and complainant’s counsel points out 
that the method of conducting the examina- 
tion by defendant’s counsel is obviously calcu- 

_ lated to lead the witness into admissions which 
the witness may not be aware of, and is not in 
any way calculated to bring out the truth, and 


~ 
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_ the only remedy which is left to complainant’s 
counsel is to object to the question as put by 
defendants’ counsel, and if questions are con- 
tinued to be put in the same way objections 
will be made. 

A. I have already stated that when we finally 
saw Mr. Edison, and after we saw Mr. Dyer, we 
were instructed to bring suit, and I did not care 
personally to furnish the money to carry on the 
suit. 

R.-D. Q. 529. But this was two years later than 
1896? A. But the subject is the same. 

R.-D. Q. 530. Then the facts are, as I under- 
stand it, that you or the committee of the New 
York Phonograph Company, wrote a letter or two 
to Mr. Edison in February, 1896, and thereafter 
wholly dropped the matter until some time in’the 
early part of 1898? Is this or not the fact? 

A. This is the fact, but as I have explained be- 


‘fore, I cannot tell you why nothing was accom- 
-plished in 1896, except that nothing was accom- 


plished. 

R.-D. Q. 531. If the stock of the Now York 
Phonograph Company was worth 25 cents a share ~ 
in 1901, when this suit was brought, what was it 
worth between February, 1896, and the early part 
of 1898, in your opinion? A. I give it up—if I 
am allowed to say that. 

R.-D. Q. 532. Do you think it was worth any 
more between 1896 and 1898 than it was-in 1901? 

A. No, Iam sure it was not worth any more in 
1896 than it was in 1901. 

R.-D. Q. 533. If it was worth only 25 cents a 
share in 1901, it was not worth more than 25 cents 
a share, I take it, in 1896 or 1898? 

Mr. Hicks: Objected to as hypothetical. 

A. That is your opinion. ; 

R.-D. Q. 534. How about your opinion? A. I 
have already given my opinion that it was worth 


- . ~ more in 1901 than in 1896. | = 
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74 R.-D. Q. 535. These were one, hundred dollar 
shares of the New York Phonograph Company? 

A. Yes, but we all paid $50 at thé organization 
of. ~ i company. 

R.-D. Q. 536. That is, you paid $50 for one 
hundred dollar shares?, A. Yes. 

R.-D. Q. 537. Now, isn’t it a fact that along in 
the latter part of 1891 you personally loaned New 
York Phonograph Company $5,000? 

Mr. Hicks; Objected to as immaterial, 
irrelevant and incompetent. 

A. Idon’t remember the date, but I did loan 
them $5,000; it was about that time, I think. 

R.-D. Q. 538. Do you know of another loan of 
$1,000 that was made about the same time through 

‘the agency of Mr. John P. Haines of the Con- 
- stables? 
Mr: Hicks: Same objection. 

A. Ido. There was a loan of about that 
amount. _ 

R.-D. Q. 539. So that between yourself and the 
Constables at that time, there was a loan of $6,000 
made to the New York Phonograph Company? 

A. That is correct. 

‘R.-D. Q. 540. And were either of you ever paid 
back this money? A. Not yet. I have the com- 
pany’s obligation. 

R.-D. Q. 541. Why was not this money paid 
back? Ax I suppose they didn’t have the money 

-to pay it. If they had had the money they would 
not have borrowed it. ; 

R.-D. Q. 542. Was the company in sych straits 
in 1891, in your opinion, that it could not survive 
without borrowing $6,000 from yourself and the 
Constables? . 

Mr. Hicks: Objected to as immaterial, 
irrelevant and incompetent. 

A. The company was not very flush at that time. 
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enough to pay back this amount? A. That iscor- 757 
rect. 

R.-D. Q. 544. These joans were made at 6 per 
cent. A. I think.so, mine was; I don’t know 
about the other one. 

R.-D. Q. 545. Were you paid any interest on the 
loan? A. My impression is that I was, as the 
note was renewed and several changes made, but I 
am not positive. 

R.-D. Q. 546. Is it or not a fact that at any time 
after January 1, 1892, if you had insisted upon 
the payment of this $6,000 loan, the New York 
Phonograph Company, complainant herein, would 
have been forced hopelessly into insolvency? 

Mr. Hicks : Objected to as calling for a con- 
clusion on the part of the witness and hypo- 
thetical. 

A. These were the only obligations the compay 
had and payment was not demanded. 

R.-D. Q. 547. Do you recall the employment of 


_a firm of professional accountants to investigate 


the affairs of the New York Phonograph Com- 
pany along about the middle of 1892, and that 
these accountants submitted a report pursuant 
to. the request of your company? A. I think 
that is correct. ; 
R.-D. Q. 548. And do you recollect the purport 


of this report? A. Ido not. My recollection is 


that the report was a natural safeguard for the 
business of the company, and directed more to see 
whether there were any discrepancies in the ac- 
counts or any money missing, than anything else. 

R.-D. Q. 549. Do you recollect that this report 
showed that you were falling short about a thous- 
and dollars a month in paying your running ex- 
penses from the beginning of 1891 up to July, 


1892? 
Mr. Hicks: Objected to as calling for a 


R.-D. Q. 543. And thereafter it didn’t get flush conclusion on the part of the witness and 
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hypothetical, and complainant’s counsel re- 
quests defendant’s counsel to produce the 
report, instead of interrogating the witness in 
regard to a written document. All farther 
questions in relation to this report are ob- 
jected to on this ground. 

A. I do not remember that the report onid that, 


‘but it may have done so. 


R.-D. Q. 550. I now hand you a typewritten 
paper of 12 sheets, purporting to be a report dated 
July 12, 1892, to the President, Vice-President 
and officers of the New York Phonograph Com- 
pany, 257 Fifth Avenue, and signed by White- 
head, Clerihew & Briggs, members of the Ameri- 
can Association of Public Accountants. I should 
add thatthis signature is at the end of ‘the fourth 
page, and that the remaining 8 pages of the paper 
are tables apparently relating to the accounts and 
affairs of the New York Phonograph Company. 
Do you recognize this paper? 

(Hands paper to witness.) 
A. No, Idonot. I cannot identify this report, 
but I know that we had at one or more times ac- 


- countants examine the books. 
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Mr. Hicks: Complainant’s counsel asks 
that the paper just shown to the witness be 
‘ marked by the Examiner for identification. 
R.-D. Q. 551. You recognize this firm of ac- 
countants? <A. I had entirely forgotten the name, 
but it seems to me that these accountants were the 
ones who examined the books. 
’ R.-D. Q. 552. From the appearance of this 
paper, do you assume that it is a correct copy of 
some report that was rendered your company at 


, the date it bears? 


Mr. Hicks: Objected to as irrelevant, 
* - jncompetent and immaterial. : 
A. I do not like to decide that. I simply say it 
may be. 


255 : 

R.-D. Q. 553. Who would be more likely to 
know about this report than yourself? A. Mr. 
Haines, I should think, Mr. John P. Haines. | 

R.-D. Q. 554. You would assume that Mr. John 
P. Haines had this report made? A.I should 
think so, yes. 

Mr. Hicks: Question is objected to as 
putting words in to the mouth of the witness. 

R.-D. Q. 555. Mr. John P. Haines at that time 
was more active in the management than yourself? 

A. Mr. Richard Townley Haines was the active 
member of the Haines family in the phonograph 
company. John‘P. Haines was President at that 


- time. 


R.-D. Q. 556. But whatever interest John P. 
Haines had in the company, you were loaning it 
more money than he? A. Yes, that is a fact. 

R.-D. Q. 557. You would not have been inter- 
ested to read this report if the fact were that the 
company was running behind on its expenses about 
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a thousand dollars a month? A.I would have: - 


been interested in reading any report about the 
affairs of the company, whether it was running 
behind or ahead. 

R.-D. Q. 558. You are accustomed to reports of 
this kind, aren’t you—these accountants’ reports, 
which show the condition of a business corpora- 
tion? A. Yes, I should say so. 

R.-D. Q. 559. Now, look over this report please, 
and see if it does not show that the company ran 
behind substantially $22,000, between January 1, 
1891, and July, 1, 1892? 

Mr. Hicks : Objected to upon the ‘ground 
that there is no proof in regard to the’ report, 
and any evidence as to the contents of the 
report is incompetent at the present state of 
testimony. 

Ur. Buckingham: Defendant’s counsel 
asks complainant’s counsel if he will have 
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pres’ 2 at the next session of this -proceeding, 
Mr. John P. Haines, who, it is assumed, will 
be able to identify this paper? 

Mr. Hicks : Complainant’s counsel cannot 

- undertake to produce Mr. Haines. 

A. I think that is correct as you say, according 
to the account. 

R.-D. Q. 560. That is to say, between January, 
1, 1891, and January 1, 1892, the company ran be- 
hind about $12,000, and between January 1, 1892, 
and July 1, 1892, it ran behind about $10,000 more? 

A. That seems to be so from the report. 

R.-D. Q. 561. You have just been talking with 
Mr. John P. Haines over the telephone. Do you 
learn anything from him that enables you to more 
definitely recall or identify thisreport? A. Simply 
that he said thére was a report made. 

Mr. Hicks : Complainant’s counsel requests 

-defendant’s counsel to disclose how he came 

into possession of this report; the report 
having been produced as a report apparently 
made to New York Phonograph Company, but 
it appearing that the report is not now in pos- 
session of New York Phonograph Company, 
but is produced by counsel for defendant and 
is apparently in possession of defendant. 

Mr. Buckingham : Defendant’s counsel will 
take under consideration the request of com- 
plainant’s counsel. At this time, however, he 
will not state just how this report came into 
his possession, except that it came, as he be- 
lieves, in a very proper way. Defendant’s 
counsel here offers in evidence the report just 

- shown witness, and the same.is marked ‘‘ De- 

' fendant’s Exhibit No. 10”? (Auditor’s Report 

of New York Phonograph Company, July 12, 
1892), March 29, 1904, S. M. H. Ex. 

Mr. Hicks: Complainant’s counsel does 
not object to the report upon the ground of 
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competency of proof thereof, but objects to it 769° 


as immaterial and irrelevant, and reserves the 
right to correct any error in the report itself, 
should it afterward appear that the report is 
in any respect incorrect. 

R.-D. Q. 562. You have no trouble in finding in 
this report reference to the $6,000 loan, $5,000 of 
which was dropped by yourself and $1,000 by 
the Constables? A. None whatever. 

R.-D. Q. 563. Your note seems to have been 
dated April 12, 1892, for $5,000, while that of the 
Constables for $1,000, is dated June 29, 1892; 
have you any idea as to why these notes were not 
of the same date? A. None Whatever. 

R.-D. Q. 564. It would rather look, would it 
not, that the $5,000 had been used by June 29th, 
and that the assets needed replenishing at that 
time? 

Mr. Hicks: Objected to as leading. 

A. Yes. 

R.-D. Q. 565. And from the way things had 
been going, it would seem that the assets were 
likely to require a still further replenishing, would 
it not? 

Mr. Hicks: Objected to as hypothetical. 

A. I cannot answer that; I suppose the loans 


were made large enough for the immediate and 771 


prospective needs of the company. 

R.-D. Q. 566. Did you loan the company any 
money after this $5,000, which you gave them 
April.12, 1892? A. Iam not sure, but my recol- 
lection is that I occasionally loaned them small 
sums which were repaid, $150 or so. 

_R.-D. Q. 567. But don’t you suppose that you 
had about got through making large loans to them 
by the middle of 1892? 

Mr. Hicks: Objected to as hypothetical. 

A. Ido not know. 

R.-D. Q. 568. You did not ipod them $5,000 
again? A. I did not. 
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R.-D. Q. 569. And for this very obvious reason 
that they were not likely to pay you the money 
back ? 

Mr. Hicks ; Objected to as leading. - 

A. That is not at all the reason. I should have 

been very glad to have loaned them money if there 


was an opportunity of helping the company. 


173 


174 


R.-D. Q. 571. Now, doesn’t this report of July 
12, 1892, show you that the assets of the company 
on January 1, 1892, were virtually $28,585.60, and 
that the assets of said company on July 1, 1892, 
had fallen to $15,649.15? 

Mr. Hicks: Objected to as leading, instead 
of asking the witness to state what the assets 
of the company were, to his knowledge, at 
those dates. 

A. It seems to. 

R.-D. Q. 572. And even these assets, $15,649. 15, 
were not of such a nature as to constitute a very 
good working capital, were they? 

Mr. Hicks: Objected to a8 calling for the 
conclusion on the part of the witness. 

A. J do not think the question of the amount of 


capital needed is an important one; most of our 


difficulties came from trouble with the North 
American Company. Inaddition to poor business, 
they from time to time arbitrarily advanced the 
prices of records and gave us poor supplies. I 
think we had as much trouble with the North 


. American Company as we did with the public in 


those days, if my recollection serves me. 


R.-D. Q. 573. But the North American Company 
became insolvent two years after the date of this 
report, didn’t it? A. I believe so. 

R.-D. Q. 574. Was the insolvency of the North 
American Company caused by the insolvency of 
your company, among other licensee companies? 

A. Not to my knowledge. 

Mr. Hicks : Question is objected to on the 
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ground that it assumes that New York Phono- 775 


graph Company was insolvent, and such fact 
not appearing, but the contrary appearing. 
R.-D. Q. 575. ‘You will agree, won’t you, that 


’ according to the report of July 12, 1892, by White- 


head, Clerihew & Briggs, the affairs of the New 


. York Phonograph Company in 1892 were ina very 


precarious condition? A.-They were not in a 
happy state, I can say that. 

R.-D. Q. 576. Did they get any better between 
July 1, 1892 and July 1, 1893? A. I don’t 
remember. 

R.-D. Q. 577. What is your best belief? A. I 


~ don’t suppose they did; I don’t recollect what 


happened in that time. . 

R.-D Q. 578. How did the panic of 1893 affect 
your New York Phonograph Company business? 

A. I don’t think it spared the New York Phono- 
graph Company particulary. 

R.-D. Q. 579. Was there anything left of the 
New York Phonograph Company to be ruined by 
that-panic of 1893? 

Mr. Hicks : Objected to as indefinite and 
meaningless. 

A. There was no change in the affairs of the 
ye son of importance. 

R.-D. Q. 580. Did the assets of $15, 649. 15, ditcinas 
by the report of Whitehead, Clerihew & Briggs, 
last the New York Phonograph Company over 


from July 1, 1892 to July 1, 1893? A. I don’t 


remembér. 


R.-D. Q. 581. Probably these assets, however, 


had been all used up prior to July 1, 1893? A. I 
don’t know whether they had or not, I don’t 
remember. 

R.-D. Q. 582. But at the rate you had been 
going, there would have been nothing left at that 
time? A. It does not follow that the relative loss 
kept on at any such loss per month, 


176 


—o 


7z ava “yw 


Raymond-R:~Wile 
_Research Library | 


‘178 


T19 


note? A. No. 
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R.-D. Q. 583. Your note for $5,000, however, 
was six months? A. I believe so. 

R.-D. Q. 584. You never saw any chance of this 
being paid? A. I never pressed payment of the 
note. - ° 

R.-D. Q. 585. You never pressed payment of the 


\ 


. Adjourned to 2.15 p. M. Same day. 


Met again at 2.15 p. m., sameday. Same appear- 
ances. : 


Examination of Mr. FAHNESTOCK continued. 


By Mr. Buckingham: 
R.-D. Q. 586. In your answer to x-Q. 206, you 


‘refer to a resolution by the Board of New York 


Phonograph Company, instructing the secretary 
to write Mr. Edison ‘‘ congratulating him upon 


‘acquiring the assets of the North American Phono- 


graph fompany and assuring him of our interest 
in his success and in the success of our company, 


. both of which we believe will be greatly benefited 


780 


by his purchase, requesting him to give instruction 
that no phonographs or supplies shall be sold or 
delivered for use in New York except through our 


_ company, and that a committee from our company 


will call upon you at your earliest convenience.” 
Just what was the animus of the New York 
Phonograph Company when it directed the 
preparation of a letter congratulating Mr- Edison; 
was this resolution in any degreeironical? A. Not 
at all, we suppose that Mr. Edison having acquired 
the North American Company, was going to stick 
to his contracts with us, and deliver us supplies 
and machines in our territory. 

R.-D. Q. 586. Up to that time’you had all felt 
very kindly toward Mr. Edison? A.. We had had 
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several difficulties with the North American Com- 
pany, but I don’t know that we had had any dis- 
agreements with Mr. Edison to that point. 

B.-D. Q. 587. Did you then believe that Mr. 
FAison had done anything to wreck either your 
company or the North American? A. I don’t 
think we did. 

R.-D. Q. 588. Didn’t you as a matter of fact 
believe that Mr. Edison had done his very utmost 
to help out the phonograph situation? ‘ 

Mr. Hicks : Witness’ belief is objected to 
as immaterial. 

A. Icannot recall what I thought at that time, 
as it is too long ago. 

R.-D. Q. 589. But if you had believed that he 
had been instrumental in trying to break up the 
North American Company or your company, would 
you have written him a letter congratulating him 
upon the purchase of the assets of the North 
American Company? A. Iam inclined to think that 
up to that time we regarded him as being friendly, 
and thought he would carry out his contracts with 
us. . * 

R.-D. Q. 590. Did you know that up to-the 
Spring of 1893, Mr. Edison had advanced from his 
his own pocket some $400,000 in the manufacture 
of phonographs which were furnished to the North 
American Company, and that an indebtedness had 
accrued to him to that extent? A. I don’t recall 
that fact. . 

R.-D. Q. 591. Did you know that Mr. Edison 
had become a very large creditor of the North 
American Company at that time? A. I don’t 
think I had any means of knowing his position in 
regard to the North American Company. 

R.-D. Q. 592. You have testified in answer to 
R.-D. Q. 367, that the New York Company never 
paid a dividend, is that correct? A. That is cor- 
teot. 
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%84 = =R.-D. Q. 593. What have been your largest 


785 
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holdings in the New York Phonograph Company; 
I mean the holdings of yourself and Fahnestock 
&Company? A. I think our largest was probably 
ve 2,000 shares altogether. 

R.-D. Q. 594. And at about that time did you 
hold this amount? A. I hold that now; I began 
to buy when the Edison people began to buy out, 
before the first election 1903. There seemed to be 
a demand for the stock then and I didn’t want to 
miss anything. 

R.-D. Q. 595. In the contract between the North 
American Company of the first part and the New 
York Phonograph Company of the second part, 
is awhole fabric of covenants relating to the busi- 
ness or arrangements between those two companies, 
Now, did you assume that the purchaser of the assets 
of the North American Phonograph Company upon 
its failure or insolvency, was obligated to stand in 


‘the place of the North American Company and 


perform all of those covenants, as if such pur- 
chaser were the North American Company itself? 
- Mr. Hicks : Objected to as calling upon the 
witness to pass upon a question of law. 
A. I have always regarded the National as a 
successor of the North American Company. 
R.-D.-Q. 596. You thought that the purchaser 
of the North American assets, by virtue of such 
purchase, was immediately shouldered with all of 
the obligations of the North American Company 
contained in such contract? A. I did not worry 
anything about the other obligations, but the 


‘rights they had with our company were what in- 


terested me. 

R.-D.-Q. 597. But there were certain conditions 
under which the North American Company was ta 
furnish machines to the New York Phonograph 


Ack Company, and as to methods of accounting and 


many other matters. Did you assume that these 


% ? ' 
: 


‘ 
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obligations gered the insolvency of the North 1787 


American Company, and that whoever bought the 
assets must make good for the North American 
Company after its death? 
Mr. Hicks : Objected to as calling upon the 
witness to pass upon a question of law. 

A. The value of the New York Phonograph 
Company depended entirely upon the rights which 
it got through the North American Company, and 
when the National purchased the North American 
Company, I regarded these rights as going with it. 

B.-D.-Q. 598. Now, suppose that the purchaser 
of the assets of the North American Company did 
not regard the plan of business outlined in this 
contract between the North American Company 
and the New York Phonograph Company a good 
business procedure, and did not want to continue 
business on that particular basis, was it your as- 
sumption that the purchaser was still bound to 
proceed as the North American Company ‘had 
agreed to do? 

Mr. Hicks : Same objection. 

A. It was. 

R.-D.-Q. 539. Do you understand, when one of 
your neighbors dies, that if you buy his assets 
you take all of his personal obligations upon your 
shoulders? 

Mr. Hicks : Same objection. 

A. Ido not regard that as a parallel case at all. 
It has nothing to do with the contract between 
North American and New York Company. 

R.-D. Q. 600. Please try to answer the question 
more specifically? A. The one assumes the right 
of a company, and the other your neighbor, which 
is quite a different thing. 

R.-D. Q. 601. You thought that the nusetianes 
of the assets of the North American Company 
being obliged to furnish phonographs and other 
apparatus to the New York Phonograph Company, 
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it was unnecessary for the latter company to raise 
capital for the conduct of the business of selling 
agent, is that it? A. We never required any capi- 
tal for carrying on our business; the capital was 
merely a nominal requirement; bnt inasmuch as 
the purchaser of the North American Company 
happened to be Mr. Edison, the same man with 
whom we made our original contract, it makes a 
very different statement as to whether it was a 
neighbor or an outsider, who had nothing to do 
with it. 

“R.-D. Q. 602. Major Funston, upon this propo- 
sition, in answer to R.-D. Q. 128, says: ‘‘ There 
was no particular necessity for capital; if we suc- 
ceeded we would put ourselves right to business 
again; Mr. Edison would have had to fyrnish the 
goods, and we could have gone right on in busi- 
ness; that is the way we assumed it would termi- 
nate. We didn’t want to waste two or three years 
in this kind of business without results.’’ Do you 
agree to this statement? 

Mr. Hicks: Objected toas calling fora con- 
‘. clusion of law on the part of the witness. 
A. Yes, in a general way. I think I-understand 


what the Major was trying to get out. 


R.-D. Q. 603. That is, you understood that you 
didn’t need to raise money, and that Edison had 
to furnish the goods? A. As I have stated several 


times, no money is required when you have an 


agency; all that you have to do is to have an 
office, receive orders and dispense supplies, all of 
which we could very readily have done if the sup- 


plies had been given to us by Mr. Edison. 


‘R.-D. Q. 604. But Mr. Edison has testified that 
he had trusted various phonograph concerns to 
the extent of some $400,000, and presumably he 
was tired of this plan of business? A. He never 


_strusted us with any money. 


_B.-D. Q. 605. But probably you were furnished 
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goods that he had furnished to the North Amsyi- 
can Company on credit, for which he was never 
paid; you don’t doubt this, do you? A. I don’t 
know anything about it. 

R.-D. Q. 606. But suppose Mr. Edison had had 
about $400,000 worth of experience in this direc- 
tion, could you seriously blame him for not want- 
ing to furnish goods to your irresponsible com- 
pany on credit? A. I should liked to have had 
Mr. Edison talk to us and tell us how he felt on 
the subject. 

R.-D. Q. 607. If so, why didn’t you invest car 
fare and go,to Orange in 1896? A. I have tried to 
explain several times that I didn’t know why we 
had not seen Mr. Edison. Mr. Edison has a habit 
of going into his den, and I find that people who 
know him have the same difficulty we had. 

R.-D. Q. 608. But now can you seriously blame 
Mr. Edison after his $400,000 experience with 
the North American Company, if he had become a 
little tired of trusting the North American Com- 
pany or any other company he knew to be sub- 
stantially irresponsible? A. I cannot answer for 
Mr. Edison’s opinion on that subject. 

R.-D. Q. 609. Do you think that you would 
yourself, as a business man, have furnished an un- 
limited amount of property to the New York 
Phonograph Company in 1896? A. The phono- 
graph business was in its infancy and we were 
willing to stay up with it and do what we could. 
We should have been very glad to see Mr. Edison 
any time and had him consult with us. The busi- 
ness of the day justified what I thought it would 
to-day if it had succeeded. Mr. Edison is now 
reaping the benefit of what we have been waiting 
and waiting for. We took all the poor machines 
and tried to give them out to the'public, and did 
everything that was possible to assist him in his 
business; when they had poor machines, instead 
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of giving them back, he would say ‘press them 
out on the public and get rid of them,”’ and I think 
if he looks back, he will think we are the best 
ene he éver had. 

R.-D. Q. 610. But perhaps Mr. Edison did not 
think your company very competent to do this 
business if it had no money, and particularly if 
your company were imbued with the idea that ho 
money was needed? A. No money was needed. 

R.-D. Q. 611. I should think, however, by re- 
ferring back to this accountant’s report of July 12, 
1892, rendered by Whitehead, Clerihew & Briggs, 
that there was some need of money in the conduct 
of this business. You certainly, as that report 
shows, were getting rid of money at a prejty good 
rate? A. Our value consisted in the rights, not 
what we had in hand in the office, and I think that 
was all incident to a new enterprise. 

R.-D. Q. 612. You think, then, it was an un- 
mixed misfortune that you happened to have 
money or assets during the early period of this 


'. company? A. I don’t say that, but I don’t say 
os that that was the cause of our trouble. 
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R.-D. Q. 613. You do agree that you did have 
assets at that time, and that you very rapidly used 
them up in trying to push this business? A. That 
seems to be what the North American did from the 
statements I have heard. 

R.-D. Q. 614: This must have been a happy kind 
of business if it required no capital. Why did you 
not, when you saw the business going against you 
in 1891 and 1892, immediately withdraw all of 
your assets and proceed without any working cap- 
ital. A. I give that up. 

R.-D. Q. 615. If you had needed no capital you 


‘might have saved these assets by withdrawing 


them, whereas they were all lost by leaving the 
assets in the company; isn’t that so? A. I don’t 


- know. 
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R.-D. Q. 616. During the years that the New 799 


York Phonograph Company was in business, didn’t 
it find a working capital necessary? A. Yes, but 
not in the exaggerated form that you seem to make 
it. I have tried to make you believe that this 
company’s business was somewhat in the nature 


- of an agency; that is, its rights consisted only in 


the selling; we were not supposed .to buy things 
outright and have a surplus in the bank, and I 
repeat that we sat up with the business all throngh 
its troublesome times, just as much as Mr. Edison. 

R.-D. Q. 617. If the phonograph business in 
1896 had given as much promise of success as it 
did later in 1898, do you, or do you not, think 
you would have got out to see Mr. Edison about 
it? A. I have repeated several times that I can- 
not explain why we did not see Mr. Edison in 1896. 

R.-D. Q. 618. You are not prepared to say that 
Mr. Pincoffs did not see Mr. Edison or Mr. Dyer? 

A. I have also stated that I do not remember any 
interview with Mr. Pincoffs or Mr. Dyer in 1896. 
I do not say that they did not see Mr. Edison. Mr. 
Dyer said he did, but I won’t swear to it. 

R.-D. Q. 619. Mr. Dyer has testified that he 
did see Mr. Pincoffs; are you prepared to dispute 
this? A. No, Iam not; I say that if he saw him 
Ido not know it; I heard Mr. Dyer say it; I also 
heard him say that I had several interviews with 
him and Mr. Pincoffs, all of which I,say I do not 
remember. 

R.-D. Q. 620. Isn’t it a fact that in 1896 you 
were not bothering yourself seriously about the 
whole matter? A. I think I have stated that we 
never were greatly distressel about the phono- 
graph business; that we all had other things to 
think about. 

R.-D. Q. 621. Now, if your company, that is to 
Say, the New York Phonograph Company, in the 


- early part of 1896, had gone to Mr. Edison, repre- 
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802 senting yourselves as anxious to take up this busi- 


ness, and to furnish such capital for it, as to him 
might have seemed necessary, don’t you suppose 
that you would have had that business forthwith? 

A. I don’t think so; the question of capital 
never was raised with Mr. Edison, even in 1898; 
he simply told us to get into business, and he 
would not give us any business, but the question 
of capital never came up. He distinctly said he 
would not, and we could sue him, and he would 
not treat us other than ordinary agents. 

R.-D. Q. 622. What did Mr. Edison or the 
purchaser of the assets of the North American 
Company need so much in the State of New York 
as a competent, active selling agent? 4A, I will 
have to give that up. 

R.-D. Q. 623. Don’t you suppose he would have 
given your company this job, or any other com- 
pany for that matter, and would have given it to 
you or to the first comer, if he could have been satis- 
fied that the applicant had been competent for the 
work? A. You would think that he would, but I 
don’t know. 

R.-D. Q. 624. Now, do you think your com- 


‘pany, in the Spring of 1896, presented a very good 


front as a competent selling agent? A. We didn’t 
have any brass horns in the windows and bands, 
and I don’t know what you call a competent com- 
pahy or a ‘‘ good front.’’ 

R.-D. Q. 625. Suppose Mr. Edison or the National 
Phonograph Company, or some one representing 
the North American Company, if it hadn’t been 
dead, had advised the New York Phonograph 
Company, in the Spring of 1896, that there was a 
certain phonograph business to be done in the 
State of New York, would that notice have made 
any difference in the performances of acts of the 
New York Phonograph Company? A. We would 
have been very glad to have received Mr. Edison, 
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an~ nad his business in 1896 or 1898, or’ even to- 
day. 

RD Q. 626. But you mistake my question. 
Would you have done differently from what you 
did if Mr. Edison or anybody else had given you 
notice that there was a certain existing demand 
for phonographs at that time in the State of New 
York? A. We should certainly have told him 


_that if we had the orders in hand, we would will- 


ingly do the business. 

R.-D. Q. 627. But you would have wanted to 
get the orders first. A. No, we would want him 
to assure us that he would give us the orders. 

R.-D. Q. 628. No. The question is this; did 
you, in the Spring of 1896, need any notice that 
there was an existing phonograph business to be 
done in the State of New York, were you ignorant 
of the fact that there was any such business? 

A. We knew there was a business, but we knew 
we were not getting it. 

R.-D.-Q. 629. But would such a notice have 
given you any substantial information, or did you 
have this information from anybody? A. I donot 
anderstand who the notice is to come from. We 
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knew there was a business in New York, but we ~ 


knew we didn’t do any of the business. If Mr. 
Edison had asked us to do it we should have done 


80. . 

R.-D. Q. 630. You didn’t need to be told that 
there was a business to be done in the State of 
New York in the Spring of 1896, did you? 

A. No. 

R.-D. Q. 631. You do not blame Mr. Edison for 
omitting to tell you that there was such a busi- 
ness, do you? A. We knew that without his tell- 
ing us. 

’ R.-D. Q. 632. It would have been an idle, fool- 
ish performance if he had written you saying there 


‘was such a business waiting to be done? A. It 


would have been unnecessary. 
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R.-D. Q. 633. I do not quite understand your 
answer to R.-C. Q. 433. You there refer to a cer- 
tain ‘‘wound up’? machine. When was this 
‘‘wound up’”’ machine in use. Was it any time 
between 1887 and 1896? A. I do not remember 
any dates, but the first machines were machines 
with the motor power furnished by springs; after 


that I think we had batteries; I do not remember 
the date. 


' R.-D. Q. 634. These ‘‘ wound up” machines 


were the old tinfoil phonographs? A. No, they 
were not; they were the kind they gave the public 


at that ute. I never saw a tinfoil machine but © 


one that was on exhibition; we never had any tin- 
foil machines. 

R.-D. Q. 635. You think that the New York 
Phonograph Company did handle spring-driven 
machines? A. I know they did. 

R.-D. Q. 636. Were these clock-driven machines 
good serviceable devices? A. They were unsatis- 
factory. They were not as satisfactory as the 
electric machines, because you could never tell 
when they were going to run down; they might 
stop in the middle of a sentence. 

R.-D. Q. 637. You went to the battery-driven 
machines to better the service of the phonograph? 

A. That is my recollection. 


R.-D. Q. 638. And finally, the art has so evo- — 


luted that you have gone from the battery-driven 
machines to spring-driven machines again? A. I 
haven’t seen a phonograph since all this talk has 
been going on for the past year. 

R.-D. Q. 6384. Is it your complaint, then, that 
Edison did not have a sufficiently good spring- 
driven machine from the first? A. Not particu- 
larly my complaint. It was the fault of the ma- 
chine at the time. They first supplied us with 
spring-driven machines, as I recollect, and then 
afterwards the electric batteries got around, 


O71 . 

R.-D. Q. 639. Did you think it malicious on 
Edison’s part that the first spring-driven machines 
were not any good? A. I didn’t think so at all; 
it never occurred to me; we understood that he 
was to give us the best he had, and according to 
our contract; we took what he gave us, sometimes 


with a kick. 


R.-D. Q. 640. You have somewhere testified that 
Mr. Edison, or the Edison Phonograph Works 
didn’t give the North American Company, or at 
least that the North American Company didn’t 
give your company the very best machines. How 
do you know that there were any better machines 
to be had than were given you? A. Because they 
told us so; they told us frequently to work off the 
older machines and they would give us better ones. 
I think we went through that period several times. 

R.-D. Q. 641. But as you worked off upon the 
public those machines that were not the best, did 
you get better ones or the best ones? A. ButI 
think they improved them about three or four 
times. There was also a large amount of hope 
connected with the phonograph business when it 
first started, everybody rushed to subscribe. 

R.-D. Q. 642. The chief asset of the phono- 
graph business at that time was the ‘‘hope’’ that 
you had init? A. I didn’t think so. I said that 
the people who subscribed to phonographs were 
filled with hope. Edison assured us it would be 
the best invention he had ever made; it would 


‘ rival the telephone. 


R.-D. Q. 6424. Do you really believe that Edison 
tried to make if so during those years? A. I think 
it was his intention at the first, yes. AndI might 
Say in this connection, that I think Mr. Edison 
has been badly advised in the whole of this busi- 
ness. [ dare say that at heart Mr. Edison is not 
as bad as we have painted him; I never had any 
direct intimation that Mr. Edison wanted to ruin 
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4 . 
this company, but I think he has been told that 
this would be a good way to get rid of it, and he 
has followed out that line. , 

R.-D. Q. 643. What now do you asssme is the 
real reason that the phonograph has at this late 
date become a substantial, commercial success? 

A. Isuppose that the phonograph, like all other 
inventions, has gone through its periods of troubles 
and gradually become an established fact with the 
improved machines and the better knowledge of 
its uses. 

R.-D. Q. 644. You assume its present success to 
be the result of that evolution that is necessary in 
the development of all mechanical devices? 

A. I think so. 

R.-D. Q. 645. Now, what has been the specific 
object of the New York Phonograph Company 
during the past two or three years in circularizing 
the public or jobbers and dealers in phonographs? 

A. Simply to notify them of the rights of the 


_ New York Phonograph Company, and that we re- 


garded them as in onr territory. 

R.-D. Q. 646. Have these jobbers paid royalties 
or license fees to the New York Phonograph Com- 
pany? A. None whatever. They have a specific 
contract with the National Phonograph Company ; 
afraid to have anything to do with us or sell usa 
machine, or anybody they fancy a friend of ours. 

R.-D. Q. 647. But you told these jobbers and 
salesmen you would license them to continue in 
the business, have you not? A. No, I don’t know 
as we have; we told them we would when we got 
our rights established, and we certainly will, but 
we cannot get any supplies now. I have overlooked 
the circular which seems to have been sent out in the 
year 1901; it is a schedule of rates for phonograph 


dealers who desire to obtain permission to do busi- 


ness within the State of New York under authority 
of the New York Phonograph Company. 
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R.-D. Q. 648. These dealers were refractory ? 

A. They already had a contract with Mr. Edison 
in the National Company. 

R.-D. Q. 649. At any rate they would not pay? 

A. They could not without forfeiting any sup- 
plies they had received from the National Com- 
pany. 

R.-D. Q. 650. But you were willing to license 


‘these companies, and held yourselves out as being 


willing to grant rights to phonograph dealers? 

A. We certainly would if we had the supplies 
to-day. I suppose the business would be so large 
that one office would be too small to take care of 
it on that account. 

R.-D. Q. 651. Isn’t it true that the New York 
Phonograph Company, without being otherwise in 
the business, wished to grant licenses to phonograph 
dealers throughout the State of New York who are 
now in the business? A. We could do that with 
great propriety if we had the supplies. 

' R-D. Q. 652. Isn’t that what the circular means 
that you have just referred to? A. I suppose so. 

R.-D. Q. 653. If you were willing in 1901 to 
grant licenses, or in other words, to sell your ex- 
clusive privilege of doing business in the State of 
New York, why weren’t you willing to sell this 
privilege in 1898, or 1896? A. The question didn’t 
come up at that time. 

R.-D. Q. 654. But Mr. Dyeris of the impression 
that itdid. A. I donot agree with Mr. Dyer. 

R.-D. Q. 655. How do you suppose he got that 
impression so deeply rooted ? A. I do not under- 
stand it. 

R.-D. Q. 656. Would your company have had 
any scruples against selling its rights in 1896 or 
1898, and of keeping out of the business? A. If 
by selling rights you mean appointing agencies 


_ throughout the State, I should say no. 


R.-D. Q. 657. Your company would not have 
sold its rights and staid out of the business ? 
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A. That question did not come up, and I cannot 


therefore decide now what we might have done in 
1896. : 

R.-D. Q. 658. But were you gentlemen so wed- 
ded to this business that you would not have sold 
whatever interest you had in it in 1896 or 1898? 

A. I cannot decide what they would have done, 
and what they would not have done in 1898, 
especially as we did, not do anything, but I am 
sure we would have been willing to do anything 
to help the company in going into business. 

R.-D. Q. 659. You have testified that you 
thought it required no capital to go into the 
phonograph business in 1896 or 1898. You were 
satisfied, however, as I gather from your answer 
to Q. 67, that it would cost money if you were to 
sue Mr. Edison at that time, and that it would 


’ cost some $13,000; didn’t you think the rights 


of the New York Phonograph Company worth 
$13,000? <A. This is another place where our 
hope came in. We thought it could not be much 
worse, and something might come along for the 
better; we were sure of our rights and thought it 
would wait. - 

, R.-D. Q. 660. Did you really think you would 
wait until Edison had made the business a suc- 
cess? A. I am sure I never thought of that. 

R.-D. Q. 661. You thought that it was all right 
to let Edison go to the expense of finding selling 
agents? <A. I don’t think that occurred to us. 
We were willing to do our part, and that is all we 
could do. ; 

R.-D. Q. 662. Why didn’t you gentlemen of 
the New York Phonograph Company buy up the 
assets of the North American Company ? 

Mr. Hicks: Objected to as a useless waste 
of time, the examination of the witness hav- 
ing already been prolonged by immaterial and 
irrelevant matters beyond all reason. 
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A. It was never proposed to us to buy the North 
American Company. 

R.-D. Q. 663. Did you know that the assets of 
the North American Company were for sale? A. 
I do not recollect that. 

R.-D. Q. 664. At any rate, when Mr. Edison 


‘bought them you vere glad he had them? A. I 
_ think we said that in our letter congratulating him 


in getting a good thing when he bought that. 

Mr. Buckingham : Defendant’s counsel here 
offers in evidence a document containing the 
By-laws of the New York Phonograph Com- 
pany, and the same is marked ‘‘ Defendant’s 
Exhibit No. 11, By-laws of New York Phono- 
graph Company, March 29, 1904, S.M.H.Ex.”’ 

It is stipulated that the document here 
Qffered is a correct copy of the by-laws of the 
New York Phonograph Company, and the 
same is received subject to correction if found 
in any way erroneous; it being nnderstood 
that a comparison shall be made by the Ex- 
aminer before the next session, to discover 
such error, if any. 


(Re-cross continued.) 


‘By Mr. Hicks: 


R.-C- Q. 665. In your answer to R.-C. Q. 397, 


823 


824 


825 


you set forth two letters, dated February 10, 1896, r 


and February 21, 1896, to Thomas A. Edison, were 
those letters in the handwriting of Richard T. 
Haines? A. They were. 

R..C. Q. 666. Do you know of any reply re- 
ceived from Thomas A. Edison in response to 
either of those letters? A. I donot. 

R.-C. Q. 667. Do you know of any opportunity 
offered by Mr. Edison to the committee of New 
York Phonograph Company, or any other officer 


- or agent of New York Phonograph Company, for 


an interview with him in 1896? A. I do not, 
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R.-C. Q. 668. Wasany request ever made to Mr. 
Edison or the National Phonograph Company in 
1896 or in 1898, or at-any other time, that phono- 
graphs and supplies be sold to New York Phono- 
graph Company on credit? A. I don’t remember 
any such request. 

R.-C. Q. 669. Did the New York Phonograph 


‘Company in 1896, or its officers, committee ‘or 


agents, have any opportunity at all to discuss with 
Mr. Edison or the National Phonograph Company 
any plan of doing business? A. I can not remem- 
ber that they did. 

R.-C. Q. 670. In 1898 did the New York Phono- 
graph Company, or its officers or agents or com- 
mittees, have any opportunity to discuss with Mr. 
Edison or the National Phonograph Company, any 


‘plan of doing business, except npon the condition 


that New York Phonograph Company should enter 
the business of selling phonographs and supplies 
upon the same basis as any other dealer in New 
York receiving supplies of phonographs and pho- 


-nograph supplies? <A. They did not. 


R.-C. Q. 671. Now, suppose that in 1896 the 
New York Phonograph Company had been notified 
by Thomas A. Edison or by the National Phono- 
graph Company, or by any other person that had 
succeeded to the rights of the North American 


‘Company, that a demand for phonographs existed 


within the State of New York, would not New 
York Phonograph Company have been willing to 
supply such demand if notified thereof? 

A. It certainly would. 

R.-C. Q. 672. Would not New York Phonograph 
Company, in pursuance of such notice from Mr. 


_Edison, the National Phonograph Company, or 


such successor, have requested from Mr. Edison or 
National Phonograph Company, or such successvr, 


that the New York Phonograph Company be sup- 
plied with phonographs and supplies in order that 


a.) 
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it might meet auch demand? A. It would, very 829 


gladly. 

R.-C. Q. 673. What was it that was necessary, 
in 1896, to enable New York Phonograph Com- 
pany to enter upon the business of selling phono- 
graphs and supplies within the State of New 
York? <A. Supplies from the parent com- 


pany, the National, as a successor of the North 


American. ¥ 

R.-C. Q. 674. You have referred to notices sent by 
New York Phonograph Company during the year 
1901, to dealers in phonographs and supplies within 
the State of New York, and toa proposed appoint- 
ment by New York Phonograph Company of such 
dealers as agents within the State of New York, of 
New York Phonograph Company. Do you find in 
the minute book of New York Phonograph Com- 
pany a copy of the contract which New York 
Phonograph Company proposed to make with such 
agents? 

(Witness examines minnte book.) 

A. I do. 

R.-C. Q. 675. Will you kindly read it? 

A. (Witness reads) ‘‘In consideration of the 
sum of $ the receipt of which is hereby 
acknowledged, we hereby appoint our 
duly authorized agent for the year 1901, with full 


_ authority to sell phonographs and supplies there- 


for within our territory, that is, the State of New 
York, and agree to hold him harmless during this 
period or previous thereto, from prosecution or 
infringement of our contracts of October 12, 1889, 
giving us the exclusive right to sell said machines 
in the State of New York until March 26, 1903, 
and subsequent thereto. 
New York Phonograph Company, 
By 
President.” 


R.-C. Q. 676. Did New York Phonograph Com- 
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pany succeed in inducing any agent to enter into 
such contract? A. I think not. 

R.-C. Q. 677. The bill of complaint in this action 
was filed in Jan., 1901, and it appears from the 
record that service was had upon defendant 


‘ National Phonograph Company, subsequent 


thereto, and that subsequent thereto National 
Phonograph Company appeared in this action. 
Will you state who constituted the Board of 
Trustees of New York Phonograph Company in 
in the year’1901? A. H. M. Funston, Scott Tre- 
main, James L. Andem, James F. McCoy, Will- 
iam Holzer and L. E. Evans. 

R.-C. Q. 678. Who succeeded them as the seven 
trustees of the company in 1902? A. W. Seward 
Webb, William Fahnestock, F. G. Bourne, J. Her- 
bert Johnston, James L. Andem, F. S. Smithers, 
H. M. Funston. 

R.-C. Q. 679. Mr. John P. Haines took the Blaos 
of one of these directors who resigned, did he not, 
in the year 1902? A. Yes, he took the Place of 
F. S. Smithers. 

R.-C. Q. 680. After the election in 1902, what 
change, if any, took place in the attitude toward 
New York Phonograph Company, of L. E. Evans, 
J. F. McCoy and Scott Tremain? A. They went 
over to the other side. 

R.-C. Q. 681. And you have already explained 
in your testimony, have you not, their actions with 
reference to New York Phonograph Company, sub- 
sequent to election of the new board in 1902? 

A. Yes, they did everything to help the Edison 


‘side in the suit. 


R.-C. Q. 682. Referring to the Board elected in 
1902, were any members of that Board, including 
John P. Haines, formerly identified with the inter- 
ests of the company in its early history and there- 
after? A. Yes, Webb, myself, Herbert Johnston 
ane John P. Haines. 
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R.-C. Q. 683. After the beginning of this suit in 
Jan., 1901, by the filing of the bill, were the stock- 
holders of "New York Phonograph Company noti- 
fied of the beginning of the suit? A. They were. 

R.-C. Q. 684. Upon what date? A. Notified on 
the 25th of February, 1901, in communications 
signed by James L. Andem, Scott Tremain and 
Lemuel KE. Evans, Executive Committee. 

'R.-C. Q. 685. Did this suit meet with the sup- 
port of the stockholders of New York Phonograph 
Company? A. It did. Evans collected quite a 
large amount; I don’t know exactly how much. 

R.-C. Q. 686. And has this suit met with the 
support and approval of the majority of the stock- 
holders of New York Phonograph Company from 
the time it was commenced down to the present 
day? A. It has; yes. 

R.-C. Q. 687. You have spoken of a loan of 
$5,000 made by you to New York Phonograph 
Company. Does New York Phonograph Company 
still owe you that sum of money? A. They paid 
the interest for I don’t know how many years ex- 
actly, and the principal rose to, I think, about 
seven or eight thousand dollars, and I received 
$5,000 in stock of the company. 


R.-C. Q. 688. So that the amount due to you 


has been paid to the extent of $5,000, in addition 
to the early payments of interest? A. Yes. 

R.-C. Q. 689. Do you know of any indebtedness 
existing against New York Phonograph Company 
to-day? A. I know of nothing but the Constable 
note. 

R.-C. Q. 690. Do you know whether the Con- 
stable note has been paid or not? A. I am sare it 
has not. 

R.-C. Q. 691. As I understand your testimony, 
it isa fact, is it not, that your holdings of stock 
in New York Phonograph Company have steadily 
increased from 1896 down to the present day? 

A. That is correct. 
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R.-C. Q. 732. Have you since 1896 sold or other- 
wise disposed of any of yourstock? A. Ihave not, 
although I have had abundant opportunity; [have 
frequently been asked by the other side, represented 
by McCoy, whether I would accept an offer of any 
size, the last being made the day of the election at 
Tarrytown. 

R.-C. Q. 693. Was any particular price offered 
to you through Mr. McCoy, or anybody else, for 


* your stock? A. No. 


R.-C. Q. 694. What did McCoy say? A. He 


' wanted to know whethet I would entertain a sale, 


839 


but would not mention any price. I told him I was 
going to leave it to my family. : 
R.-C. Q. 695. You have been examined with 
reference to Defendant’s Exhibit No. 10, to-day, 
which purports to be a report made to New York 
Phonograph Company. Is that report to-day in 
the possession of New York Phonograph Com- 
pany? A. It is not. 
R.-C. Q. 696. In whose possession do you find it 
to-day. A. In the possession of the defendant, 
National Phonograph Company, Mr. Bucking- 
ham. . : 
R.-C. Q. 697. Do you know how it came to bein 
his possession? A. I strongly suspect that it was 
one of the papers stolen from the company by 
Evans. There were a number of papers that have 


’ been missing and I dare say they may have others. 


R.-C. Q. 698. Mr. Buckingham also exhibited to 
you to-day two papers endorsed each ‘‘Balance 
sheet, New York Phonograph Company,”’ one 
dated September 30, 1892, and the other 
dated October 31, 1892. Are those papers now in 
the possession of the New York Phonograph Com- 
pany? A. They are not. 

R.-C. Q. 699. Do you know how they came to 


“be in Mr. Buckingham’s possession? A. I sup- 


pose through Evans, also. 
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R.-C. Q. 700. In referring to the papers taken 

by Evans and turned over to the National Phono- 
graph Company, do you refer to what was done 
with the books and papers of New York Phono- 
graph Company with reference to which you have 
already testified at length in this suit? A. I do. 
’ R.-C. Q. 701. Does New York Phonograph Com- 
pany know to-day what of its papers are or are not 
in the possession of this defendant, or of its coun- 
sel or agents? A. They do not. Evans seems to 
have kept everything that would be useful to the 
Edison interest in the present suits. 

R.-C. Q. 702. At the last session you gave cer- 
tain testimony with reference to four suits brought 
by National Phonograph Company and Edison 
Phonograph Company on Edison patents Nos. 
713209, 382418, 382462, 667562 and 414761, and I 
ask you to state generally whetlfer it is not 
alleged in each of the bills of complaint therein 


_ that the defendants are infringing upon said 


letters-patent? A. That is correct. 

R.-C. Q. 703. And infringing thereon within the 
Southern District of New York? A. Within the 
Southern District of New York and elsewhere in 
the United States. 

R.-C. Q. 704. You have been subpcenaed on be- 
half of defendant to-day, by means of a subpcena 
duces tecum, have you not? A. I have. 

R.-C. Q. 705. And included within the papers 


_Mentioned in the subpcna duces tecum served 


upon you for to-day were ‘‘all trial balance sheets 
or statements, or balance sheets of New York 
Phonograph Company, or auditor’s or expert ac- 
countant’s reports on the condition of: said com- 
pany, prepared or made up for the directors of 
said company or under direction of any officer 
of the same during the year 1891, 1892, 1893 or 
1894, or any of said years, were they not? A. That 
is true. 
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R.-C. Q. 706. Have you any knowledge of the 
business and relations existing between Thomas * 
A. Edison and the Edison Phonograph Works, 
and between Thomas A. Edison and North Ameri- 
can Phonograph Company, and between the Edi- 
son Phonograph Works and the North American 
Phonograph Company prior to August 21, 1894? 

A. I have not. 

R.-C. Q. 707. Whether Mr. Edison sold goods 
on credit or loaned money to either of those cor- 
porations, do you know? A. I do not. 

R.-C. Q. 708. Do you know what Mr. Edison’s 
purpose was with reference to the North American 
Phonograph Company, whether he desired to 
maintain it or destroy it? A. Not to my knowl- 
edge. : 


Re. direct conginued—Mr. Buckingham : 
R.-D. Q. 709. You say that $5,000 of the in- 


_ debtedness of the New York Phonograph Com- 


‘pany was discharged by stock of that company? 

A. Yes. ; 

R.-D. Q. 710..How much stock did you get for 

this $5,000? A. 1017 shares, the amount of treas- 
ury stock that the company had. 
_ R.-D. Q. 711. When did you get it? A. I do 
not remember the exact date; it was previous to 
the last election; it was some time previous to 
that; I think it was in the Summer of 1903. 

RD. Q. 712. Why hasn’t the company given 
the Constables some stock, too, for their $1,000? 
A. I don’t know. : 

R.-D. Q. 713. How long has Mr. Lemuel E. 


Evans been dead? A. He died in February last. 


R.-D. Q. 714. When do you assume it was that 
Mr. Evans took these papers? A. About the 
Spring of 1902. 

R.-D. Q. 715. The storage facilities of the New 
York Phonograph Company in those days were 
rather limited, were they not, in 1901 and 1902? 
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A. I don’t think so. I think the days of limited 
storage was around at 21 Park Place. 

R.-D. Q. 716. What had been Mr. Evans’ posi- 
tion just prior to his leaving the New York Phono- 
graph Company? A. He was the general hanger- 
on of Cheever; he was always in Cheever’s office. 

R.-D. Q. 717. He was secretary of the New York 


Phonograph Company? A. [ think he was secre- 
. tary under the Cheever administration. Cheever 


had a lot of offices and Evans was always in there. 
R.-D. Q. 718. If Evans was the active man of 


_of the company and wascharged with the custody 


of ‘its papers and books, do you imagine that he 
had a very convenient time of it in keeping them 
together, with such facilities for storage, &c., as 
you had? ‘A. I do not imagine; I have no knowl- 
edge of that; I was never in the office after I was 
there in 1900. 


_ R.-D. Q. 719. In the years 1901 and 1902, were 
these papers worth more than their avoirdupois 


value to the rag man? A. At the beginning of 
the suit Mr. Evans’ chief occupation seemed to be 
in collecting money from the stockholders and 
encouraging us in what a grand thing it was to 
fight Mr. Edison. Shortly after that he began to 
get away with the books. 


., R.-D. Q. 720. Your stock was then worth 25 


cents a share, according to Major Funston? 
A. Ido not remember anything about the value 
of the stock; it didn’t concern me at any time. 
R.-D. Q. 721. Don’t you think it rather strange 
to talk of such papers as stealing? A. No, because 
Evans took some money from me for which I have 
no return. Iam, not disposed to speak of a dead 
man, and I do not think I say anything disrespect- 
ful when I say hestole those books. I do not think 
it was anything but fear that made him give them 
back. 
R.-D. Q. 722. He seems not to have given you 
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back this report of July 12, 1902? A:~Te kept 
the alphabetical list of stockholders and several 
other things that were quite valuable to us. Evans 
and McCoy spent a good deal of their time in 
soliciting our stockholders to sell. I have seen a 
great deal of the correspondence signed by Evans 
and se ye and that is still going on. 


R.-D. Q. 723. Didn’t you at one time offer to sell 


your own stock to these seductive gentlemen? 
A. Never have I made any offer of my stock at all. 
R.-D. Q. 724. Didn’t you in substance reprseent 
that you might sell it? A>No; T have had John 
L. Martin in, in addition to Evans and McCoy, 
and I might have said tothem: ‘‘ What would you 
give me and I might consider it,”’ but I never had 
vad idea of selling it. 
R.-D. Q. 725. Just why are you so wedded to 


- this stock? A. Because, when I get into a thing 


I never leave it, andIam going to stick by this 
thing, too, to help the innocent stockholders. It 
does not make any difference tome. Icould have 
sold out any time and made a lot of money out 
of it. 


Adjourned to Wednesday, March 30, 1904; at 
11 o’clock a. mM. 


i New York, March 30, 1904. 


Met pursuant to adjournment at the office of S. 
M. Hitchcock, 15 William Street, New York City, 
at 11 0’clock A. M. 

Appearances : ¢ 
Same as at previous hearing. 


JOHN P. HAINES, recalled by defendant. 


Direct examination by Mr. Buckingham: 
Q. 8. You are the Mr. John P. Haines who has 
already testified in this suit? A. Iam. 


— 
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Q. 9. I call your attention to a paper which has 853 


been offered in evidence in this case as Defendant’s 
Exhibit No. 10, Auditor’s Report of New York 
Phonograph Company. - Please state whether you 


-have before seen this paper, and if so when, and 


what you know of it? A. This appears to bea 
copy of a report made by the auditors in 1892, but 
the original of this I believe has been removed 
from the possession of the New York Phonograph 
Company by someone, and I have no means of com- 
paring this or identifying it as a copy of the orig- 
inal. I believe it to be a copy. 

Q. 10. A correct copy? A. No, I cannot say 
that, of course; I haven’t the original, to verify it. 

Q. 11. Do you recognize the particular subjects 
dealt with in this report? A. Ido. 

Q. 12. Do you recollect the circumstances under 
which you employed these accountants to make 
this report? A. Ido. The circumstances were 
to make an exhaustive audit of the books and 
accounts of the New York Phonograph Company 
at that time. 

Q. 13. Isn’t it true that this report shows that 
there was a diminution in the assets of the New 
York Phonograph Company of about $22,000 be- 
tween January 1, 1891, and July 1, 1892; that is 
to say, a falling of in the assets of the company of 
about $22,000 in the eighteen months of the period, 
January 1, 1891, to July 1, 1892? A. It does, but 
as I said before, it is not signed and not verified, 
and I do not recognize it as a report. 

_ Mr. Hicks : Complainant’s counsel objects 
on the ground that the report speaks for itself 
and the question calls for a conclusion on the 
part of the witness. 

Q. 14. Have you any recollection as to what. 
these accountants did really report; that is to say, 
do you recollect that they did report to the New 
York Phonograph Company that its assets had 
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' 856 fallen off during the 18 months, January 1, 1891, 


857 


to July 1, 1892, about $22,000? A. I do not. 

Q. 15. Have you no recollection as to the condi. 
tion in which these accountants found the affairs of 
the company? A. To the best of my recollection 
it was that they reported they found them in ex. 
cellent condition, but as to the figures I do not, re- 
member. 

Q. 16. But would yon think the affairs of the 
company were in first class condition if the assets 
of the company were diminishing at the rate of 
$22,0000 in 18 months at that period? A. Under 
the circumstances, inability to secure the ma- 
chines and necessary supplies, &c., of the North 
American Phonograph Company, I should say yes. 

Q. 17. That is, the New York Phonograph Com- 
‘pany would have done well to have continued in 


‘ existence from day to day under such circum- 


' stances? A. The New York Phonograph Company 


858 


was hoping for better treatment from the North 
American Phonograph Company and a better ful- 
fillment of its contracts, supplying us with better 
machines and better supplies to do business, which 
we were promised from week to week. _ 

Q. 18. I find on next to the last page of this 
auditor’s report the following: ‘Schedule B. 
‘* Bills payable: 

*¢ William Fahnestock, note 
.“ dated April 12/92, at 6 
** mos. due Oct. 12-12, ’92, 


<a ee are $5,000.00 
**6 mos. interest........... 150.00 
~ $5,150.00 
*“*James Constable, note 
** dated June 29, 92, at 6 
Serre” MOG & wise ae ws 6odtw me be $1,000.00 
**6 mos. interest........ ne 30.00 1,030.00 


_ $6,180.00” 
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—— 


Do you recognize ‘the item ‘indicated on this 859 


Schedule, ‘‘ William Fahnestock, note dated July 
12/92, at 6 mos., due Oct. 12/92, for $5,000? 

A. Ido. 

Q. 19. This was money borrowed by the New 
York Phonograph Company of Mr. Fahnestock? 

A. The New York Phonograph Company borrowed 
$5,000 of Mr. Fahnestock, but as to the date I do 
not remember. 

Q. 20. Do you recall whether this loan was ever 
paid to Mr. Fahnestock? A. To the best of my 
recollection it was not. 

Q. 21. Didn’t you hear that since this suit was 
begun he accepted a considerable block of stock in 
part payment of this account?. A. No, I don’t 
remember that. 

Q. 22. You have just learned, have you not, some 
of the circumstances relating to this matter from 
your counsel, Mr. Hicks? A. I have. 


Q. 23. In the same Schedule B. appears a further _ 


matter, to wit: ‘‘ James Constable, dated June 
29/92, at 6 mos. $1,000.’” Do you recognize this 
item? <A. I do. ; 

Q. 24. This was money borrowed from James 
Constable June 29, 1892? A. The company bor- 
rowed $1,000 of James Constable, but as to the date 
I do not remember. 
~ Q. 25. Do you know whether this $1,000 was 
repaid to Mr. Constable? A. My impression is 
that is was repaid in full with interest. 

Q. 26. Do you know when? A. I don’t remem- 

r. 


Q. 27. From this Schedule B. it appears that the 
New York Phonograph Company borrowed April 
12, 1892, $5,000 from Mr. Fahnestock, and that on 
June 29, 1892, it borrowed $1,000 from James 
Constable. Do you know why these amounts were 
ot both borrowed at the same time? A. Ido not. 

Mr. Hicks: Question is objected to upon 
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8 
862 the ground that it does not appear that the 
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amounts were not borrowed at the same time, 
and the witness having testified that he has 
no knowledge as to the dates. 

Q. 28. Don’t you suppose it to be a fact that 
when the Fahnestock loan was made, April 12, 
1892, the company needed money for running ex- 
penses, and that this $5,000 lasted up to about 
June 29, 1892, and that the company then found 
it necessary to replenish its assets by a further 
loan? A. I donot, I know that the company had 
what was considered over $16,000 in good accounts 
receivable, and that, the collections were very slow, 
and that, asin all business enterprises, they had to 
secure temporary loans to pay its own bills while 
it was unable to collect bills and accounts due to it. 

Q. 29. At the rate the New York Phonograph 
Company’s assets were diminishing during the 
period, Jannary 1, 1891, to July 1, 1892, the 
assets shown at the latter date would not have 
lasted very long, would they? A. Notat the same 
rate. But that was due to the inability of the 
New York Phonograph Company to get machines 
sufficiently perfected to satisfy the demand of the 
public, and get supplies to enable it to continue 
in its business. The only reason for the dimuni- 
tion in assets was on account of the failure of the 


. Edison Phonograph Works to fulfill its agreements 


with the Norch American Phonograph Company, 
and the North American Phonograph Company’s 
inability on that account to carry out its agree- 
ments with the New York Phonograph Company. 
Consequently, the New York Phonograph Com- 
pany was doing business at a great disadvantage, 
and the New York Phonograph Company found 
itself unable to continne in business, and it did 
not to my knowledge. ’ 

. Q. 30. But without assets how could it have 
continued in business? A. It had assets. 
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Q. 31. But, as this report shows, it had only 865 


about $15,000 assets, and book-keeping assets at 
that, on July 1, 1892? A. According to these 
figures that you present here, I should judge that 
they were all live assets, or in other words, that 
everything of a doubtful nature was written off to 
profit and loss, and its only valuable, live assets 


were reported on the date of July 1, 1892. 


Q. 32. But even these ‘‘live’’ assets were not 

sufficient for office rent and running expenses, 
where cash was required ? A. They weren’t cash 
assets, but they were valuable assets. 
_ Q. 33. But how could the company continue in 
business without cash? A. It had on hand, ac- 
cording to this statement you show me, over 
$1,700 and accounts and bills receivable of nearly 
$17,000. 


866 


Q. 34. How did the panic of 1893 affect the © 


New York Phonograph Company? A. Not ma- 
terially different from any other business concern ; 
of course, the phonograph was looked upon as 


‘something of a luxury, and during hard times 


luxuries are dispensed with as far as possible. 

Q. 35. The panic did not spare the New York 
Phonograph Company? A. No more than it 
spared any other business. 

Q. 36. At any rate, the business of the New 
York Phonograph Company was in a very pre- 
carious condition between July 1, 1892, and the 
panic of 1893, isn’t thatso? A. No, I would not 
admit it was in a ‘‘ precarious”’ condition at all. 

Q. 37. Now, from what you see of this auditor’s 
report of 1892, don’t you assume that it is a cor- 
rect copy ? A. I do not. 

Q. 38. Do you believe it is not? A. Iam not 
prepared to say; it is simply a copy of something 
that I haven’t the original here to compare, and I 
do not remember the original figures and the origi- 
nal report; this is au unsigned and unverified 
typewritten report of something. 
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Q. 39. You do recall, though, that the loans 
made by Mr.: Fahnestock and Mr. Constable; as 
referred to in this report, were in fact made ? 

A. I remember that Mr. Fahnestock and Mr. 
Constable both made loans to the Phonograph 
Company. ,I do not remember the dates of those 
loans. But if I remember correctly, the company 
was in the habit of borrowing money and paying 
loans in the general conduct of its business. 

Q. 40. This report you would not regard as a 
‘bull’? argument for the stock of the New York 
Phonograph Company at that period, would you ? 

A. Ishould not; that is, these figures that you 
present to me here to-day. 

Q. 41. And taking all the statements on the 
first four pages of this report, you would regard 
them as extremely unfavorable to the company, 


‘wouldn’t you? A. Not necessarily. It was in 


the beginning of the history of the phonograph 


- business, and naturally the beginning of a business 


of that kind is more or less variable. 

Q. 42. Is it your theory that the New York 
Phonograph Company, acting as selling agent for 
North American Phonograph Company: for the 
State of New York, really required no capital, no 
working capital? A. It required very little 
working capital. , 

Q. 43. But some? A. But some. 

Q. 44. What would you have said a reasonable 


working capital for a selling company might have _ 


been? A. It varies with the amount of business 


‘done from day to day or month to month; 


the capital required in the phonograph com- 
pany was required by the manufacturer of the 


jmachines, not by the sellers of the machines. New 


“York Phonograph Company was not the manu- 
facturer of the phonograph and phonograph 
supplies, but it was the selling agent of the manu- 
facturer, consequently did not require a large 
capital to conduct its business. 

e 
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Q. 45. But if it did not require a large capital, it 871 


did require the service of many accountants as 
well as agents, and there was required of the New 
York Phonograph Company a sufficient capital to 
pay the salaries of these men, and to pay the 
executive officers and office force of the company 
also to meet the office rent, &c., of the company? 

A. It certainly required some capital to do that, 
but the selling agents were paid percentages on 
their sales—commissions on their sales. 

Q. 46. Now, to have conducted such a business 
throughout the State of New York what, according 
to your estimate, would have been about the least 
capital that you should have had? A.I am not 
prepared to make an estimate on that. 

Q. 47. Would you think that you could prnu- 
dently proceed in such a business with $50,000? 

A. Yes, and a very small proportion of $50,000. 

Q. 48. How small? A. AsI say, Iam not pre- 
pared to state, but I should think $50,000 was 
excessive for actual needs. 

Q.-49. When you were starting in the business 
of this company, didn’t you have fully $50,000 in 


cash to conduct its business? A. We did. 


Q. 50. Do you know whether Mr. Edison made 
it a condition that the company should have that 
much working capital? A. I do-not. 


Q. 51. Do you recall how it is that you hap-_ 


pened to have such a capital when you began? 

A. I think that was the proposition made by the 
organizers of the company; that we should retain 
$50,000 in the treasury as a working capital. 

Q. 52. I now show you two papers, respectively 
inscribed ‘‘ Balance Sheet, New York Phonogragh 
Company, September 30, 1892,’? and ‘‘ Balance 
Sheet, New York Phonogaaph Company, October 
31, 1892.’’ These papers purport to be balance 
sheets—the first for the three months ending Sep- 


‘tember 30, 1892, and the other for the month 
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handwriting of these reports? A. I do not. 

Q. 53. You see nothing familiar about them? 

A. Ido not recognize that handwriting. 

Q. 54. Do you recognize the plan of these re- 
reports? <A. I do not. 

Q. 55. You see nothing about them to indicate 
that they were in fact the reports of the New York 
Phonograph Company for the quarter ending Sep- 
tember 30, 1892, and for the month ending October 
31, 1892? A. I do not remember ever having seen 
them before. 

Mr. Hicks: Complainant’ s counsel i inquires 
from whose custody these reports were pro- 
duced. 

Mr. Buckingham: Defendaut’s counsel an- 
swers that they are in defendant’s counsel’s 
custody at this time. 

' . Mr. Hicks: Complainant’s counsel further 
inqnires how they came to be in the present 
custody of defendant’s counsel. 

Mr. Buckingham: Whether defendant’s 
counsel may hereafter find it advisable to an- 
swer this question he does not know. Hewill 
take the question under consideration. De- 
fendant’s counsel, however, will add that he 
is informed that these- papers were found 
among the papers of Judge Hayes. 

The papers here shown the witness are 
marked for identification ‘‘ New York Phono- 
graph Company Balance Sheets, September 30, 
1892, and October 31, 1892.”’ 

Q. 56. Did you know of this suit when it was 
brought? A. I was informed shortly after it was 
brought; I cannot remember when. © 

Q. 57. You think, then, you did not know of it 


before it was brought or just at that time? A. I 


was not president of the company at that time, 
nor a member of the Board of Directors. 
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Q. 58. You had little or nothing to do with the 877 


. company prior to the bringing of this suit for some 


considerable time? A. Since 1897, I think; I re- 
signed, I think, in 1897, 1896 or before. 


Q. 59. Why did you resign? A. My other duties © 


demanded my whole time and attention. 
Q. 60. Do you still retain a considerable share 
of the stock of the New York Phonograph Com- 


‘pany? A. Yes, and have the same stock at the 


present time. 

Q. 61. Who vagresented your interests in the 
New York Phonograph Company after your resig- 
nation, and up to and after the beginning of this 
suit? A. No one was authorized to represent me 
personally in the company. 

Q. 62. You left your holdings then without rep- 
resentation? A. Except in the representation by 
the Board. 

Q. 63. Do you recollect who the members of the 
board were in that period? A. I do not; I think 
Mr. Charles A. Cheever was the president of the 


_ company at the time; I think I succeeded him. 


Q. 64. Did you pay much attention to the for- 
tunes of the company during that period? A. I 
did not. I was not able to on account of the de- 
mands made upon my time in other directions. 

Q. 65. Did you think your holdings in the com- 
pany of so little value that it was not worth while 
te spend time looking after them? A. No, I did 
not, but I did not have time to attend to those or 
many other interests of much greater value. 

Q. 66. But even if you thought these holdings 
of value, you did not take any pains to look after 
them? A. I did not consider them of no value— 
mever have. 

Q. 67. But during that period of two or three 
years, you took no pains to look after them. 

A. No, I would not say I took no pains to look 
after it; I had other and larger interests that 
demanded my time and attention. 
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- sold it for a dollar a share. 
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Q. 68. At any rate, you did not look after them 
during that period? A. I don’t think that I dia 
particularly. 

Q. 69. Major Funston, the vice-president of the 
company has testified that during his presidency or 
some time between the Spring of 1901 and the Fall 
of 1902, he speculated in the stock of the New 
York Phonograph Company, having bought the 
stock at twenty-five cents a share and later having 
How do these figures 
compare with the value that you place on the stock 
during that time? A. Absurdly low; I was asked 
to sell my stock at $5 a share and declined. 

Q. 70. When was that? A. That was a year or 
two ago; several propositions were made to me e by 
several people to sell my stock. 

Q. 71. You would not have sold your stock in 
1901 for twenty-five cents a share? A. No,‘nor for 
$10 a share. 

Q. 72. Major Funston has also testified that 
while he was speculating in one lot he knew of a 
block of 1,500 shares which he might have bought 
also for about twenty-five cents a share; did you 
hear of this stock at the time? A. No, I did not. 

Q. 73. Would you have bought and paid twenty- 
five cents a share for the 1,500 shares if you had 
known of it? A. That I do not know; I think 
probably. I would. 

Q. 74. About what were your holdings in this 
New York Phonograph Company during the period 
when you were not represented in the board, that 


' is to say, between 1896 or 1897 and 1901? The 


minute book of the New York Phonograph Com- 
pady, I understand, is at hand, won’t you please 
look at it and fix these dates, if youcan? A. I 
resigned, according to this, as a director January 
26, 1899; I resigned as president prior to that, I 
believe. I find that I declined a renomination of 
president in June, 1898, and resigned as director 
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January 26, 1899; I was re-elect—? March 3, 1902, 

as president and director. I think the stock books 
will show that I had at that time 351 shares of 
stock. 

Q. 75. And that stock you have kept to the 
present time? A. I have. 

Q. 76. Are you acquainted with the four gentle- 
men who were active in the management of the 
the New York Phonograph Company at about the 
time this suit was brought, namely, Hugh M. Fun- 
ston, Lemuel E. Evans, James L. Andem and Scott 
Tremain? A. I wasacquainted with three of them, 
but did not meet Mr. Funston until my re-election 
to the directory of the company.. 

Q. 77.. These were the gentlemen who virtually 
instituted the present suit, weren’t they? A. That 
I cannot say. 

Q. 78. But what is your impression? A. I was 
not present and do not know what action was taken, 
if any. 

Q. 79. Do you know what their stock holdings 
were at that time? A. I do not. 

Q. 80. In the early part of 1896, after the assets of 
the North American Company had been sold, your 
company wrote a congratulatory letter to Mr. Edi- 
son. Was this letter written in an ironical tone? 

A. Not at all; it was written in good faith, for 
the reason that we had had so much trouble in 
making the North American Phonograph Company 
carry out its agreement with us, we thought that 
Mr. Edison, being the actual owner and the one 
most interested in the whole matter, would use his 
best endeavors to facilitate the business of the com- 
pany and carry out his agreement existing between 
us, and this agreement, which was also ratified by 


883 


885 


Mr. Edison personally, and by the Edison Works; . 


that is, the agreement between Jesse H. Lippincott 
and the North American Phonograph Company and 
the Metropolitan Phonograph Company, which 
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886 afterwards became & part of the New York Pho- 


nograph Company. 

~ Q. 81. When you wrote that letter of congratu- 
lation, you did not assume that Mr. Edison had 
ever attempted to wreck the assets of the North 

‘American Company? A. We had no knowledge 
of any such matter as that. 

Q. 82. Do you not suppose that Mr. Edison had 
done his utmost to make a success of this business 
at that time? A. I was nnder that impression per- 
sonally, but I am also aware of the fact that he 
was very dilatory in his methods to carry out his 
good intentions. His promises to us through the 
North American Company and directly to the 
New York Phonograph Company were that he was 

-perfecting a machine that would be ready in a 
few days, were not carried out with great speed. 

Q. 83. Has it been your observation that Mr. 
Edison usually tries pretty hard to make a suc- 

- cess of his inventions? A. I always thought he 
did; when he does not allow some new hobby to 
interfere with the work at hand at that time. 

. .Q. 84. Can you name any man, living or dead, 
who has done so much for science and the useful 
arts as Mr. Edison? . 

Mr. Hicks: Objected to as: immaterial and 
irrelevant. 

A.. I do not consider Mr. Edison has done so very 
much in the advancement of science and the arts. 
He has done a good deal to perfect other people’s 
inventions. 

Q. 85. What other man alive or in history would 
you place by the side of Mr. Edison as the pro- 
ducer of the new and useful? A. I am not pre- 
pared to state. 

_ Q. 86. After the New York Phonograph Com- 
pany or its predecessors, began business in 1888, 
what were the running expenses of that company, 
that is to say, how much did they amount to per 
year? A. I don’t know. : 


Cross-ezamination by Mr. Hicks : 
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Q. 87. But a very considerableamount? A. Not 
proportionately to its capital. 

Q. 88. Youand Mr. William Fahnestock from. 
the organization of this New York Phonograph 
Company or its predecessors, were the largest and 
most important factors in its affairs, were you not? 

Kok should not say that at all. 

Q. 89. You, however, have been President of 
this @ompany or one of the predecessor companies 
nearly all of the time since their organization in 
1888 or 1889, have you not? A. With the excep- 
tion of four or five years. 

— Q. 90. That was from 1898 to 1902? A. Yes. 


x-Q. 91. You have been questioned in regard to 
the letter of February 10, 1896, congratulating 
Mr. Edison upon his acquisition of the assets of 
the North American Phonograph Company. Do 
you recollect who wrote that letter? A. I do. 

x-Q: 92. And do you find a copy of it in the let- 

ter book of New York Phonograph Company here 
present? <A. I do: : 
. X-Q. 93. And do you recollect a subsequent let- 
ter written to Mr. Edison, requesting that Mr. 
Edison appoint an afternoon when the committee 
of New York Phonograph Company could meet 
him? A. Ido. - 

x-Q. 94. Do you know whether in reply to either 


of the letters of February 10th and February 21, 


1896, Mr. Edison appointed any time when the 
committee of New York Phonograph Company 
could meet him? A. I do not remember. 

x-Q. 95. Did the committee appointed in 1896 
confer with Mr. Edison in1896? A. That Edo not 
remember. 

x-Q. 96. Did that committee in 1896 confer with 
any person representing Mr. Edison? A. That I 


_ do not remember, 
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x Q. 97. In 1896 did New York Phonograph 
Company offer to sell its rights or franchises to Mr. 


_Edison or the National Phonograph Company? 


A. It did not, with my knowledge or consent. 

x-Q. 98. Did New York Phonograph Company 
in 1898 offer to sell its rights or franchises to Mr. 
Edison, or the National Phonograph Company or 
any other person? A. It did not; or did it at 


any other time as far as my knowledge is ’con- 
cerned. 


x-Q. 99. Did New York Phonograph Company 
in 1896 refuse to enter upon or carry on the busi- 
ness of selling phonographs or supplies within the 
State of New York? A. It did not to my knowl- 
edge; on the contrary, I know that the company 
was very anxious to enlarge and increase its busi- 
ness. 

x-Q. 100. Did New York Phonograph Company 
make any such refusal in 1898? A. Not tomy 
knowledge. 

x-Q. 101. You have testified on behalf of the 
defendant, with reference to a letter dated October 
3, 1894, directed to Central Trust Company, Trus- 
tee; can you state whether on the same day, 
October 3, 1894, any communication. was sent by 
you as President of the New York Phonograph 


Company, to John R. Hardin, Receiver of the 


North American Phonograph Company and to 
the North American Phonograph Company? 
A. I do; they were both notified the same day. 
x-Q. 102. Will you kindly read the notification 
of October 3, 1894, to John R. Hardin, Receiver of 
the North American Phonograph Company? 
A. (Witness reads :) 
‘“‘Joun R. Harpin, Esq., 
Receiver The North American ‘Phonograph 
Company, New Ea City. 
- DEaR SIR: 
The agreement entered into between The 
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North American Phonograph Company and 895 
the New York Phonograph Company, dated 


July 1st, 1893, having been broken and can- 
celled by the failure of The North American 
Phonograph Company, or its representatives, 
to carry out its terms, we hereby call your at- 
tention to all prior contracts or agreements 
entered into between The North American 
Phonograph Company and the New York 
Phonograph Company orits predecessors, and 
request that you immediately proceed to per- 
form all the terms of said contracts or agree- 
ments, and take immediate steps to protect the 
New York Phonograph Company in its exclu- 


‘sive rights to deal in phonographs, phono- 


graph - graphophones, and sh in the 
State of New York. 

Please acknowledge reouipt of this bakes, 
and without delay advise this Company if itis 
your intention to carry out the terms of the 
various contracts or agreements above referred 
to. Unless the New York Phonograph Com- 
pany be so advised and notified on or before 
the 10th day of October, 1894, by The North 
American Phonograph Company, or by or 
throughits Receiver, of its or their intention 
to fulfill the terms and conditions of the said 
agreements or contracts, the New York Pho- 
nograph Company will regard said contracts 
or agreements as broken and repudiated by the 
said Receiver, and by said The North Ameri- 
can Phonograph Company, and the New York 
Phonograph Company will proceed to possess 
itse f of, and use and enjoy all the rights and 
powers it possesses, or will possess in the prem- 
ises, and the New York Phonograph Company 
waives no claim for damages for non-fulfillment 
of any of said contracts or agreements on the 


partof the said The North American Phono- 
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graph Company or of said Receiver, for breach 
thereof, and neglect to fulfill and keep the said 
contracts or agreements by the said The North 
American Phonograph Company, or by said 
Receiver, or for neglect of the said The North 
American Phonograph Company or said Re- 
ceiver to keep and perform all orany contracts 
or agreements between said companies, or for 
sums paid in fulfillment of said contracts or 
agreements. 
. (Signed) Jno. P. Haines, 
President.” 


x.-Q. 103. Was the notification sent to the 
North American Phonograph Company upon the 
same day, October 3, 1894, identical with the noti- 
fication of that date sent to John R. Hardin, re- 
ceiver? A. It was. 

‘x.-Q. 104. You have heretofore testified in this 
suit with reference to a resolution passed Septem- 
ber 19, 1894. Will you kindly state whether a 
copy of that resolution was sent to the Receiver 
of the North American Phonograph Company and 
if so, upon what date? A, It was sent on Septem- 
ber 25, 1894, to John R. Hardin, Receiver of North 
American Phonograph Company, as follows: 
(Witness reads) : 

“Duar Sir: The following resolutions have 
‘**becn passed by our Board of Trustees: 

‘* Resolved, That the President of this Com- 
pany notify the Receiver ‘of the North Ameri- 
can Phonograph Company, and also said The 
North American Phonograph Company by 
service on said Receiver and on said Company 
of a copy of this resolution that unless 
said Receiver of said The North Ameri- 
can Phonograph Company or said Company, 
proceed to perform the provisions of the last 
contract made between the said The North 
‘American Company and this Company, bear- 
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ing date July first, 1893, according to the 
terms and provisions thereof without further 
delay, and unless said Receiver notifies this 
Company on or before the thirtieth day of 
September instant, that he elects and intends 
so to do, or that said The North American 
Company intends to and will keep and per- 
form the same according to the terms and pro- 
visions thereof, the said the New York Phono- 
graph Company will regard said contract as 
broken and abrogated by the said The North 


American Phonograph Company, and by said - 


Receiver; and this Company will at once and 
on the first day of October next, resume and 
take possession of and exercise and use and 
enforce all its rights and powers under the 
original and prior contracts between it and’ 
said The North American Phonograph Com- 
pany, as though said contract of July first, 
1893, last made between said companies had 
not been made; and will regard said contracts 
as broken and repudiated by said Receiver 
and by said The North American Phonograph 
Company; and that the New York Phono- 
graph Company waive no claim for damages 
for non-fulfillment of said last made contract 
and on part of said The North American Com- 
pany, or of said Receiver for breach thereof 
and neglect to fulfill and keep the said con- 
tract by said The North American Company or 
by said Receiver, or for neglect of said The 
North American Company or said Receiver to 
keep and perform all or any prior contracts 
between said Companies, or for sums paid in 
fulfillment of said contract. 

‘And it is also resolved that unless the 
New York Phonograph Company be advised 
and notified by the said The North American 
Company, by or through its said Receiver of 


John P. Haines 
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its or his intention to fulfill the terms anq 
conditions of said last made contract, the saiq 
New York Phonograph Company will proceed 
and its officers are hereby so instructed and 
directed to enforces, possess and use and enjoy 
all the rights and powers it possesses or did 
possess, and which existed or accrued unde; 
the said former contract or any contract be 
tween it and the North American Phonograph 
Company, prior to September 29, 1894. 
2nd. ‘‘And it is further resolved that the 
Receiver of The North American Company be, 
and he is hereby respectfully requested and 
required to notify the New York Phonograph 
Company by notice in writing to be served on 
or before the 29th day of September instant, 
on the President or Secretary of the last 
named Company, whether or not he intends 
‘and elects to keep and perform, on the part of 
The North American Company the provisions 
of the last made and subsisting contract be 
tween the said. The North American Company 
and this Company, and will keep and perform 
the same according to the terms and pro- 
visions thereof and said Receiver is hereby re- 
spectfully notified that unless such notice be 
given as above requested on or before the 
29th day of September instant, the said New 
York Phonograph Company will regard and 
treat the said contract as having been broken 
and abandoned by said Receiver as well as by 
saidj The North American Company; and will 
on the first day of October next, resume and 
exercise all the rights of property, powers and 
privileges it possesses or possessed under and 
by any and all contracts existing prior to the 
making of said last named contract and at the 
time of the making of the © id Jast named 
contract, and will hol’ Phe Porth American 


pany relating to 
x 2 ¥ . . 
fenamtt Exhibit 10; if so, please state what “* anes 
“A. (Witness reads): “At a meeting of the vs 
York Phonograph Company, held J _ r sl 
the Auditor’s report was read, approved and ¢ 


ee Q. 106. Don’t you find from these minutes 


hat it was a question as 
fn view of the auditor’s report, could safely by 
tinue business? A. I find that it was moved by 


Noah Davis, secon 
that the executive committe ee en 
a careful examination and report : f : a Hea 
ean be made in the expenses and advance 


made in the price of supp 


sine ompan 
ow ay nay ean eontinue without danger, 
ing if the compe d 


. ”? 
and report within the next ten days to the Board. 
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mpany an are 
ges that have accrued by reason of the bres 


of said contracts or any of them. “i 
Please acknowledge ree SAIN, 

nd oblige 
; Yours truly, 
President.”’ 


Re-direct examination by Mr. Buckingham: 


thing in the 
‘ * 105. Do you find anytiis 
erate 8 of the New York Phonograph Com- 
n 


the auditor’s report of July 12, 
hich has been offered in this case as De- 


» but what auditor’s report is not stated. 


to whether the company, 


ded by William Fahnestock, 
e be requested to make 


lies without injury to the 
with a view to ascertain- 


R.-D. Q. 107. Do you assume that these minutes 


relate to this Auditor’s report of July 12, 1892? 


eS do. 

. ge ea : Defendant’s counsel re- 
quests the Examiner to copy the minutes in 
full into the record relating to this subject, . 
the same are found on pages 102, 103, 104 an 
105. The minutes read as follows: 


d said Receiver liable to all dam- 907 
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‘¢Ngw York, July 12th, 1892. 


“A special meeting of the Board of Trus- 
tees of this company was held at the office of 
Messrs. Davis & Work, No. 2 Wall Street, 
New York City, July 12th, 1892. Present: 
John P. Haines in the chair; Noah Davis, Wm. 
Fahnestock, Charles A. Cheever and Richard 
Townley Haines. — 

“The call for meeting was read. The min- 
utes of the previous meeting were read and ap- 
proved. The report of the Executive Com- 


- mittee was also read. 


‘It was moved by Noah Davis, seconded by 
Chas. A. Cheever, and carried, that the differ- 
ences existing between the New York Phono- 
graph Company and the Automatic Phono. 
Exhibition Co. be referred to the Executive 
Committee with power. 

“The Auditor’s report was read, approved 
and accepted. Moved by Chas. A. Cheever, 
seconded by Richard Townley Haines, and car- 
ried, that a copy of said report be furnished 
to any director of this company who may re- 
quest a copy of the same. 

‘Tt was moved, seconded and carried that the 
matter of prices and the cutting down of ex- 
penses of the company be referred to the Exe- 
cutive Committee with power. 

‘It was moved by Noah Dayis, seconded by 
William Fahnestock, that the Executive Com- 
mittee make a careful examination and report 
where a saving can be made in expenses and 
advances can be made in prices of supplies, 
without injury to the business of the company, 
with aview to ascertaining if the company can 
continue without danger, and report within the 
next ten days to the Board. 

* The resignation of Samuel Insull was read 
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and.on motion duly seconded, laid on the 913 


table. 


“ “The Treasurer was authorized to borrow 
one thousand dollars if needed. 
‘On motion duly seconded, the. meeting ad- 
journed. ; 
‘* Attest: 
“‘ RioHARD TowNLEY HAInNEs, 
** Secretary.” 


, ‘*New York, July 19, 1892. , 


. A special meeting of the Board of Trustees of 
this company was held this day at the office of 
Messrs. Fahnestock & Co., No. 2 Wall Street, 
N..Y. City. Present: John P. Haines, Noah 
Davis, Wm. Fahnestock, Chas. A. Cheever and 
Richard Townley Haines. 


‘©The minutes of the previous meeting were 
read and approved. The call for meeting was 
-also. read. 

“The report of the Executive Committee 

- was read and accepted. 

‘It was moved by Noah Davis, seconded by 
Chas. A. Cheever, that the saving in expenses 
mentioned in report of Executive Committee 
be putin operation by the Executive Com- 
mittee. 


“It was also moved by Noah Davis and 


seconded by Chas. A. Cheever, that the Ex-, 


ecutive Committee be instructed to put the 
saving mentioned in their report in opera- 
tion without delay, and continue this line of 
improvement as far as possible consistent with 
the best interests of the company. 

‘‘The Executive Committee further reported 
having made arrangements for a process and 


put the same in operation for the duplication 
of musical records. 
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“On motion duly seconded, the meeting ad- 
journed. 
‘Attest : 


‘“RiouwarD TOWNLEY HArNEs, 
A “Secretary.” 


R.-D. Q. 108. Do you find anything subsequent 
to these minutes on pages 102, 103, 104 and 105, 
relating to this auditor’s report? 

Mr. Buckingham: Defendant’s counsél is 
now denied access to the minute book except 
as to the three or four pages just referred to. 
Defendant’s counsel had supposed from vari- 
ous questions asked by complainant’s coun- 

gel that these books had been left to the in- 

' spection of defendant’s counsel, and that de- 

fendants would thereby be charged with full 
notice of all the contents of these books. 

Mr. Hicks: Plaintiff's counsel replies that 
the minute book of New York Phonograph 
Company had not been left to the inspection 
‘of defendant’s counsel; that it appears that 
defendant’s counsel now hasin his possession 
many of the papers of New York Phonograph 
Company which are wrongfully in his posses: 
sion, and complainant’s counsel further replies 
that when the officers of defendant will purge 
themselves in contempt of court in their re- 
fusal to produce the minute book of the Na- 
tional Phonograph Company and other papers, 
the same courtesy will be extended to defend- 
ant’s counsel which is now requested from 
plaintiff’s counsel on behalf of defendant. 

Mr. Buckingham: Complainant’s counsel 
seems to have missed the point. The point 
is that it would seem from the record of yes- 
terday, as defendants’ counsel recalls it, that 
defendants were charged with full knowledge 
and inspection of these books. The fact ob- 
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viously is that defendants are not to be 
given inspection of these books, and under 
these circumstances presumably complainant’s 
counsel will not now say that defendants have 
had full opportnnity to look through them. 
Mr. Hicks: Complainant's counsel replies 
that the books, papers and records of com 
plainant have always been open to defendants 
for any legitimate purpose, but are not here 
present for any fishing expedition. Further- 
- more, that the books and papers of complain- 
ant have wrongfally been taken in possession 
- by the defendant, and defendant has presum- 
ably had full examination thereof. 
A. Ihave examined the minute book to March 
3, 1893, and find nothing further in regard to the 
auditor’s report. ‘ 

R.-D. Q.109. Don’t the minutes show some reso- 
lution authorizing the employment of these account- 
ants? <A. I do not find any. 

R.-D. Q. 110. Do you think you looked very 
thoroughly? A. Ata meeting on May 26, 1892,a 
motion was made that the books of the company 
be andited and report of the same furnished at the 
next session of the Board, which was done on July 


. 12, 1892. 


R.-D. Q. 111. I find among the minutes of July 
12, 1892, the following: ‘‘It was moved by Noah 
Davis, seconded by Wm. Fahnestock, that the 
executive committee make a careful examination 
and report where a saving can be made tn expenses 
and advances can be made in prices of supplies, 
without injury to the business of the company, 
with a view to ascertaining if the company can 
continue without injury, and report within the 
next ten days to the Board.’? Do you recollect 
whether it was at that time, or subsequently, con- 
sidered safe to continue the business of the New 
York Phonograph Company? A. I never under- 
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stood that it was considered anything but sfe to 
coutinue, if I .smember correctly. The report of 
tho executive committee at that meeting was quite 
favornble to continue the business, with bright 
prospects ahead, also. I was a member of that 
comniiftee myself. 

R.-D. Q. 112. Did you have any particular diffi- 
culty in settling with the accountants who rendered 
this report—in settling their bil!? A. I believe 
there was a delay in the settlement for some time, 
but it was afterwards settled. 

R.-D. Q. 113. You thought their charges exces. 
sive? A. I believe there was some question as to 


their charges. 


~ R.-R. Q. 114. The minutes referring to these 
accountants also refer to the borrowing of ‘*$1,000 
for the treasury of the company if needed.’’ Do 
you understand that this $1,000 was borrowed? 
A. No,-I do not. 
R.-D. Q. 116. Isn’t it likely that this $1,000 was 
borrowed from James Constable, June 29, 1892, as 


_ appears in Schedule B? A. That is very possible, 


but in the course of the business of New York 
Phonograph Company it was necessary to borrow 
money from time to time, as previously stated, to 
conduet its business, in view of the fact that col- 
lections were slow, and that we ‘had:at that time 
over $18,000 in accounts receivable. 

Mr. Buckingham : Defendant’s counsel 
asks complainant’s counsel if he is willing 
that the examiner be allowed to look through 
this minute book and to place upon the record, 
within his discretion, whatever may be found 
relating to the impending insolvency of the 
New York Phonograph Company during the 
years 1891 and 1892. 

Mr. Hicks: Complainant’s counsel replies 
thai the minute book being here, and the 
President of the company, it would be more 
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appropriate at the present time to continue 925 
the examination as at present coucusiod, and 
he requests Mr. Haines to wow inake this 
examination. 


R.-D. Q. 116. Please, then, look through thes: 
minntes for the years 1891 and 1692 and cali atten 
tion to all of those matters relating to the affairs of 
the New York Phonograph Compaty which might 
indicate its pecuniary disabilities? A. I find 
nothing. 

R.-D. Q. 117. About what did the auditors, 
Whitehead, Clerihew & Briggs, charge for this 
report of July 12, 1892? A. I don’t remember. 

‘R.-D. Q. 118. Was it more or less than $100? 

A. I don’t remember. 


Re-cross-examination continued. 


Mr. Hicks : 

R.-C. Q. 119. You have testified that the com- 
mittee appointed in 1896 consisted of yourself, as 
president, Mr. William Fahnestock and Mr. Richard 


. Townley Haines; was Mr. Richard Townley Haines 


your brother? <A. He was. 

R.-C. Q. 120. Will you state when he died? 

A. He was taken ill the latter part of February 
or the first of March and was confined to his bed 
until the day of his death, April 3, 1896. 

R.-C. Q. 121. And did that committee have any 
conferences with Mr. Dyer or Mr. Edison_or with 
any one else? A. I don’t remember that it did. 

R.-C. Q. 122. Will you state the interview had 
with Mr. Dyer in 1898? A. That occurred half- 
‘past three in the afternoon on April 8, 1898, at Mr. 
Dyer’s office; present, Messrs. Fahnestock, Lewis, 
Jessup of counsel, and myself; and my present 
recollection of the result of tiat interview was that 
Mr. Dyer would not admit anything except that 
we had been buncoed. That was the impression 
left in my mind from that time to this. 
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R C. {. 123. Defendant has offered in evidence 
the minutes of New York Phonograph Company, 
July 19, 1892, and Teall your attention to that part 
which reads: “The Executive Commit(es further 
report haviug made arrangements for 9 process 
and put the same in operation, for the development 
of musical records.”’ Is it your recollection that 
in July, 1892, it was the intention of New York 
Phonograph Company actively to prosecute this 
business? A. Most decidedly it was. ‘ 

R.-0.Q. 124. Did you ever meet Mr. Richard N. 
Dyer prior to the interview to which you have just 
weferred in 1898? A. I did not, to the best of my 
recollection. 


~ Adjourned to 2.30 p.m. same day and place. 


Met pursuant to adjournment at 2.30 p.m., with 
same appearances as at morning session. 


FRANK E. BRADLEY, being first duly sworn 
on behalf of defendant, testified as follows: 


Direct examination by Mr. Buckingham : 
Q. 1. What is your age, 
dion? : 
A. I was born in 1866; my occupation is that of 
a lawyer, and I reside at Montclair, N. J. 

Q. 2. Did you attend a hearing on complainant’s 
motion for a preliminary injunction in January of 
this year in the suit of New York Phonograph 
Company, complainant, vs. National Phonograph 
Company eé¢ al., defendants? A. I attended such 
a motion, but I have forgotten the date; it was 
some weeks or months back. 

Q. 3. What was the nature of this motion, if you 
recall it? A. I remember the motion perfectly 
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well; it was a motion brought by complainant in 
that suit against the defendant, for a preliminary 
injunction; I heard the motion as presented by 
both sides in its entirety. 

Q. 4. Who were the counsel appearing at that 
hearing? <A. Mr. Hicks appeared for complainant, 
and Mr. Ward for the defendant. 

Q. 5. Mr. Ward, of Robinson, Biddle & Ward? 

A. Yes; Mr. Hough was also present at that 
time. 

Q. 6. What Judge heard this case? A. Judge 
Lacombe. 

Q. 7. Are you able to state whether complain- 
ant’s counsel at that hearing explained to the 
Court why it was that a certain license had not 
been taken from the Central Trust Company at 
some earlier date than it was taken by com- 
plainant? 

Mr. Hicks : Objected to as incompetent, 
irrelevant and immaterial, as having no pos- 
sible bearing upon the issues raised in this, 
the same case to be heard at final hearing. 

A. I remember an explanation at the time. 

Q. 8. What was that explanation? A. I remem- 
ber these words; I am quoting now as I remember 
them from statement of counsel: ‘‘ We did not 
take it out before because we had no use for it 
before.”’ er 

Q. 9. Do you know the nature of this license to 
which counsel there referred? A. Ithink so. It 
was the extension agreement between the North 
American Phonograph Company and the New 
- York Phonograph Company and the Metropolitan 
Phonograph Company, if those names are correct, 
for the first ten years after the expiration of the 
first period of five years. 

Q. 10. Do you recall about when it was that this 
license is understood to have been taken by com- 
plainant from the Central Trust Company? 

Mr. Hicks : Objected to as before. 
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A. Not a great while before the motion in ques- 
tion was heard. I should say somewher> in, as I 
remember, in about the year 1902 or 1903. 

Q. 11, At any” rate, it had been taken by com- 
plainants after this snit was commenced, as you 
undefstood it? 

Mr. Hicks: Same objection. 

A. Yes. 


Cross-examination by Mr. Hicks : 


x-Q. 12. You understood that the use to which 
complainant’s counsel referred was the use in in- 


_ troducing the documents in question in evidence, 


do you not? A. No, Mr. Hicks, I remember the 
statement made perfectly well, and you have got 
to let me think a minute so as to get it perfectly 
clear where that came in. But my recollection is 
that it was made at a time when the question came 
up on your argument as to the status of this ex- 
tension agreement. I do not remember that it 
was made in connection with the introduction of 
the documents, though possibly it may have been 
in reference to your references to the copies which 
‘you submitted. 

x-Q. 138. Were you present at the entire argu- 
ment? A. Yes, entirely so. 

x-Q. 14. What do you mean by my ‘‘ references 
to the copies which I submitted?’’ A. I mean 
just as the answer stands; I do not know how to 
make it any clearer than that. I simply remem- 
ber that statement as made by you on the 
argument; I do not know whether you made that 
in reference to any of your exhibits or just where 
it came in in the argument; I simply remember 
that one statement; that is the clear thing in my 
memory. A considerble time has lapsed since 
the hearing. 

‘x-Q. 15. You remember distinctly, do you not, 
that upon that argument it was claimed on behalf 
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of complainant that the rights of New York 
Phonograph Company, including its extended 
rights, rested upon the original contracts between 
the North American Phonograph Company and 
The Metropolitan Phonograpl Company and The 
New York Phonograph Company, dated October 
12, 1888, and. February 6, 1889? A. I could not 
answer distinctly, but in a general way I believe 
that to be true. 


Adjourned to 12 o’clock March 31, 1904. 


New York, March 31, 1904. 


Met pursuant to adjournment at the office of 
S. M. Hitchcock, 15 William Street, New York 
City, at 12 o’clock mu. 


Appearances : 
Same as at previous hearings. 


VICTOR E. BURKE, being first duly sworn on 
behalf of defendant, testified as follows: 


Direct examination by Mr. Buckingham : 

Q. 1. State your age, residence and occupation? 

A. 41 years old; reside at 210 East 83d’ Street 
and am areal estate operator. 

Q. 2. You have known of the Metropolitan 
Phonograph Company of New York, have you 
not? A. I knew of its organization; I was one of 
the original incorporators. . 

Q. 3. Please briefly state the circumstances of 
the organization of this company? A. The organ- 
ization occurred at 160-162 Broadway, the office of 
the North American Phonograph Company, in Octo- 
ber, 1888, and the company was organized by Timo- 
thy Cornwall, and another gentleman and myself 
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were the original incorporators of it. They had 
the stock subscribed for—undertook to uncs write 
so much of the stock. That was to pay the North 
American, which, I believe was $100,000, and then 
they, ©») der their contract, were to have a certein 
amount in the treasury for.their expenscos; thai 
stock was underwritten by Unger, Smithers & Co. 
I believe it was underwritten to the amount 
of from between all the way from $60,000 
to $380,000, so that where a party that subscribed 
to five shares would only get about one. 

Q. 4. How long did you continue as president? 
_ A. I continued maybe for about a month or two 
months, no longer than two months as president 
of it. 

Q. 5. Did you, after you ceased to be president, 
know of this company and its business? A. Yes, 
1 gave them rooms in 13 and na ‘Park Row free. I 
charged no rent. 

Q. 6. The capital stock of this company was 
$1,000,000? A. One million dollars, 

Q. 7. What was the value of this stock, as fixed 
by the underwriters? A. Fifty dollars; it was 
subscribed at that. 

Q. 8. So that people who took this stock paid 
$50 per share? A. Paid $50 per share. 

Q. 9. How high did this stock get on the market? 

A. I believe two or three days afterwards it got 
to be around 57; I think it was not as high as 57; 
that was sold on the curb. 

Q. 10. You say two-or three days. after; do you 
mean two or three days after the under wetting? 

A. After the underwriting had, been closed and 
declared, what part was to go to their subscribers 
is what I mean—get their one share out of five 
shares. If a man subscribed_to $500 worth, he 
only got a hundred dollars worth. 

Q. 11. As I understand you, there was a pro- 
vision for a working capital, in addition to a pro- 
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vision for an amount of money to pay the North 
American? A. There was a provision, and the 
chock was passed that afternoon on the organiza- 
tion of the company at 160-162 Broadway. 

My. Hicks; Objected te upon the ground 
that the qnestl » calls for the contents of some 
written document not produced, that being 
the best evidence 

Q. 12. Do you recollect what the amount for 
working capital was? A. I think it was either 
twenty-five or fifty thousand dollars. I would not 
say positive, it was either one of those amounts, I 
know that. 

.Q. 13. And the Metropolitan Company was to 
pay the North American Company $100,000 more? 

Mr. Hicks: Same objection; the contract 
Pag being the best evidence. 

. $100,000. 

Z 14. How successful was the business of this 
company, if you know. A. Well, after they were 
incorporated they occupied at 162; they moved to 
13 &15 Park Row, and they had offices there on 
the second floor. The business did not amount to 
anything; it was only merely experiments and 
working out exhibiting and things like that; they 
had no real income or anything else; it was about 
all spent out in expenses and things like that up to 
the time they left 13 to 15 Park Row, and then 
they went to 257 Fifth Avenue. The thing had 
always had a ‘ black eye,’’ because they could not 
get the machines to go ahead with the working of 
them, but in 15 Park Row they never had more 
than from 10 to15 machines in thereat any one 
time. 

Q. 15. What was the value of this stock within 

say one year after the organization of the Metro- 
politan Company in the Fall of 1888? 

Mr. Hicks: Objected to unless it appears 
that the witness has some knowledge in regard 
to the value of the stock. 


943 


944 


945 


— 
—— 
——— 


Raymond R. Wile 
Research Library 


946 


947 


948 


316 


A. Isold stock in 1890, 1891 and 1892 and so on. 


‘Tsold it alw.,s from $2.00 a share up to $6.50 a 


share. The majority of it less than $4.00 a share. 
Ave you speaking of New York and National? 
Mr. Buckingham: No, just Metropolitan. 

(Witness continues:) I will take that back; I 
never sold it as low then as $2.00; I think the aver- 
age was at $5.00 or $6.00a share. Ithought you were 
speaking of New York and National stock; very 
little of the stock was transferred between the New 
York and Metropolitan, because they never thought 
it was worth while to get a transfer of it. 

Q. 16. You refer to the New York Company; do 
you mean the New York Phonograph Company 
which was organized by Mr. Juhn P. Haines? 

A. I mean the New York Phonograph Company 
organized by John P. Haines and Metropolitan 
that merged into the New York Phonograph Com- 
pany. 

Q. 17. That is tosay, The Metropolitan Company 
and Mr. Haines’ Company were merged into one 
company? <A. They were merged into one com- 
pany, and John P. Haines was elected President 
and his brother secretary and treasurer, if I am not 
mistaken, or sécretary—that Iam pretty positive 
of. “ 

Q. 18. Then, as I understand you, when the 
Metropolitan and the New York companies number 
two, the stockholders of the Metropolitan Company 
did not take any great pains to have their Metro- 
politan stock transferred into New York Phono- 
graph Company stock? A. No, sir. 

Q. 19. Why was this? A. The thing was never paid, 
and never paid a dividend, the thing was virtually 
dead; they could not get any machines; the thing 
proved right down in 15 Park Row that it was no 
good only as a play toy. Shall I goon and explain 
how it was exhibited down there? 

Mr. Buckingham: Yes. 
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(Witness continues:) In the Belting & Packing 
Company they undertook to exhibit it as commercial 
article. They had.the whole place there, and all 
the different clerks in the office had speaking tubes 
alongside the desks of them, and had one in a cer- 
tain position in the office that had a recorder there, 
and they were supposed when they whistled from 
the speaking tube out of the other*part of the room 
for her to put a cylinder on there and it would 
take the dictation, then she would take that 
cylinder off and copy a letter off on the typewriter. 
The thing proved a dead failure; it never was used, 
because they. had no reliance on it. The reason 
why it was no use, was because they could not go 
back and correct, when they corrected a mistake it 
would go on, and when she came to the end of the 
cylinder she would see the mistake; that was sup- 


- posed to be a practical demonstration of the phono-* 


graph at that time; that was supposed to be prac- 
tical. 

Q. 20. Was it your impression then that these 
demonstrations were not very successful? A. Not 
as a commercial article. 

Q. 21. Then am I to understand you that the 


. Stockholders of the Metropolitan stock, or many of 


them, thought their stock of too little value to 
bother about transferring it? A. Yes, that is so. 
Mr. Hicks: Objected to as the witness can- 
not possibly know the thoughts of the holders 

of the Metropolitan stock. 

Q. 22. You have just heard the objection of 
complainant’s counsel. Please state whether you 
have any knowledge of the thoughts of the Metro- 
politan stockholders? é 

Mr. Hicks : Objected to as hearsay. 

A. I virtually had the control of it, and sold it, 
that is, the stock part of it. 

Q. 23. You discovered while selling this stock 
that the holders of it were quite willing to let it go? 
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A. Were quite willing to let it go. They would 
have taken anything for it; in fact there was only 
one place you could sell it. 

Q. 24. The merger of this Metropolitan Company 
with the New York Phonograph Company number 


one, occurred about when? A. That occurred when 


they went up to Fifth Avenne. It was about 18 
months or so after the incorporation of the Metro- 
politan Company during the year 1890. 

Q. 25. Now, what was the condition of this New 
York Phonograph Company, if you know, during 


the year 1891 and 1892; did its business, in your - 


opinion, enjoy any degree of prosperity? <A. It 
was a general opinion of the whole-thing that it 


' was always running behind. 


954 


Mr. Hicks: Objected tu as hearsay. 


Q. 26. Who encetalned this opinion, if you 


know? 
Mr. Hicks : Same —- 


A. All the large stockholders. It was a sure 
thing that they did, because they sold their stock 
all the way from $2.00 to $6.00 a share. 

Q. 27. And you handled a good deal of this stock 
at these prices? A.‘I have handled a good deal; 


‘Ihave sold as bigh as 2,000 shares at a clip. ; 
Q. 28. Did you handle all of this stock which 


was sold at that time? A. No, I would not say 
that; there was a man by the name of Evans, and 
he was selling to a party in Broad Street, I do not 
remember the name. 

Q. 29. Do you mean Mr. Lemuel E. Evans? 

-A. Mr. Lemuel E. Evans. 

Q. 30. In fact, there was only one market for the 
stock in New York where you could sell it? 

A. There was that market. That market was in 
the Edison Building up on the 7th floor, James B. 
Metcalf. 

Q. 31. Why were they the market; had they a 
special fancy for the stock? A. That I could not 
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tell you. Icontrolled and sold all the nickel-in- 
the-slot stock, I believe it was 4,000 shares, at one 
clip for $2.00 a share, during the time that they 


were up in Fifth Avenue: that was in 1893 or 1894, 


from 1892 to 1894 I sold that. 

(. 32. You mean the nickle-in-the-slot stock ? 

A. Yes. : 

Q. 33. That, however, was not the stock of the 
New York Phonograph Company? A. That is 
where their bright prospect was, in that one 
machine, that was the only revenue that was com- 
ing in those days. 

Q. 34. That is to say, the nickel-in-the-slot ma- 
chine or company for operating such machines, was 
the only thing that gave promise of success? 

A. That is it. 

Q. 35. And this stock you sold for how much? 

A. $2.00 a share. 

Q. 36. Were they $100 shares? A. I forget, but 
I guess all the company was $100 a share; I can 
vouch for that very nearly. 

Q. 37. Now, during the year preceding the great 
panic of 1893, about how well was the New York 
Phonograph Company getting along, if you know? 

A. Inever heard, and to my own knowledge, 
from figures at different times, the New York Pho- 
nograph Company never made a dollar. 

Mr. Hicks : Objected to as hearsay. 

Q. 38. But was it getting on a little better in 
1892 than it was in 1890? A. It always went back ; 
from the first time they never earned money enough 
to support it. 

Q. 39. And how were the affairs of this company 
getting on when the panic of 1893 broke? A. I do 
not understand your question. 

Mr. Hicks : Objected to on the ground that 
it does not appegr that the witness has any 
knowledge whatsoever in regard to the affairs 
of complainant at that time. 

Question repeated. 
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(Answer continued) I used to see the monthly 
records and I never saw any progress. 
Mr. Hicks + Objected to as secondary evi- 
dence. 

Q. 40. Is if tyne, as complainant’s counsel says 
in his objection, that you had no knowledge of the 
affairs of the New York Phonograph Company at 
that time? A. Well, I have positively always saw 
the reports when they came down around each 
month from the company. ‘ 

Q. 41. You were in position to take account of 
these reports? A. I was ina position to receive 
them. 

Q. 42. It was your business to receive them? 

A. It was not my business, but it would comein 
my:way on account of being connected with Mr. 
Cheever. ; 

Q. 43. Mr. Cheever was keeping close track of 


‘this matter? A. Mr. Cheever was keeping close 
. track and was consulted at all times. 
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Q. 44. What were your relations with Mr. 
Cheever?. <A. Private secretary to J. D. Cheever, 
and attended to all C. A. Cheever’s work that he 
wished me to. 

Q. 45. Who was J. D. Cheever? A. He was 
one of the original men that formed the syndicate 
that took the phonograph from the North Amer- 
ican Company. 

Q. 46. Was he the father of Charles A. Cheever? 

A. He was the brother. 

Q. 47. From and after the panic of 1893 was the 
stock of the New York Phonograph Company, in 
your opinion, of more or less value than it had 
been during the years 1891 and 1892? 

Mr. Hicks: Objected to as immaterial. 

A. It had no better value. 

Q. 48. Itcould not have been much worse? A. It 
could not have been much worse, no. In fact, you 
could not sell the stock. 
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Q. 49. Did you know that local phonograph 
companies at or shortly after the organization of 
the Mctropolitan Company were organized for other 
States? A. Well, the phonog:aph business—it 
was the Metropolitan and New Yor! State, then 
the New England, then it went all over the differ- 
ent countries, Kansas, Georgia, Mississippi, Vir 
ginia, North Carolina, South Carolina, Tennessee 
-~-I had all those stocks. 

Q. 50. Da you know how the phonograph busi- 
ness succecded in other States? A. There was 
only one that I heard from—a good report from 
and that was Kansas. I had a quotation at one 
time of 65, but I could not get a buyer; someone 
offered, but I could not deliver it. 

Q. 51. What became of the Kansas stock? A. I 
don’t know, but there was no market for any stock 
outside the Metropolitan, New York and New 
England. 

Q. 52. Just what do you mean by your last 
answer, that the stocks of the other companies, 
other than the New York and New England, were 
of no value? <A. The stock of New York and New 
England, had no value excepting New York and New 
England, the others you could not sell—excepting 
the Kansas; there was a report that it could be 
sold for 67; I failed to find a purchaser for the 
Kansas stock. 


Cross-ecamination by Mr. Hicks: 


x-Q. 53. What was your business at the time of 
the organization of the Metropolitan Phonograph 
Company? A. Private secretary to Johan H. and 
J. D. Cheever. 

x-Q. 54. How long did you continue thereafter to 
be private secretary to John H. and J. D. Cheever? 

A. Up to 1901. 

x-Q. 55. What was your business after 1901? 

A. Real estate business, building. 
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x-Q. 56. How long did you continue in that 
business? A. Building, one and a half years, since 
then real estate. 

x-Q, 57. Are you in the real estate business 
ore A. Iam. 

x-Q. 58. Are you engaged in any stock business 
to-day. A. 1 am not. 

x-Q. 59. Were you ever a stock broker? A. I 
uever was a stock broker. 

x-Q. 60. How did you come to be elected the 
first President of the Metropolitan Phonograph 
Company? A. Iwas one of the original incor- 
porators. 

x-Q. 61. How did you come to be an incorpora- 
tor of the company? A. Representing Mr. J. D. 
Cheever and Mr. Charles A. Cheever. 

x-Q. 62. How much stock do yon own in the 
Metropolitan Phonograph Company? A. IT owned 


a great deal in my name, but I could not tell you . 


the amount. Personally how much I own? 
Counsel: Yes. 

(Answer continued.) Personally I owned a couple 

of hundred shares. . 

x-Q. 63. Did you pay for that stock out of your 
own funds? A. I got in it lieu of services. 

x-Q. 64. From whom? <A. From Mir. Cheever. 

x-Q. 65. Which Cheever? <A. Both of them. 

x-Q. 66. Now, how long did you hold that stock ? 

A. Until I saw it was going to amount to nothing 
at all, and then I sold it. 

x-Q. 67. I asked how long yon held it? 

A. Some of it I sold inside of 20 days afterwards, 
after the incorporation of the company; got as 
as high as $55 for it. 

x-Q. 68. Now, will you answer the question fully 
in regard to each one of the shares of stock which 
you held; how long did you hold it? A. Well, 
if I had a chance to sell 200 shares I would sell it. 

x-Q. 69. How long did you actually hold it and 
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when did you actually sell it? A. I did not com- 
mence to sell stock, until about a year afterwards. 

x-Q. 70. I am speaking with reference to the 
stock which you say you actually owned in your 
own interest; what I want to know is when you 
parted with the last share of stock in the Metro- 
politan Phonograph Company? A. I think the 


last I got was in 1891—in 1890, I think I sold my 


last. 

x-Q. 71. You say you continued to be president 
of the company for two months, is that correct? 

A. No, I said from one to two months. 

x-Q. 72. After you ceased to be president of the 
company, what connection, if any, did you have 
with the company? A. I represented the Cheevers 
there, being in the building, Mr. Cheever’s build- 
ing, I was up there most of the time in the office. 

x-Q. 73. Were you in the employ of the com- 
pany? <A. I was not. 

x-Q. 74. Were you paid a salary by the com- 
pany? A. No. 

x-Q. 75. Were you a director of the company 
after you ceased to be president? A. That Iam 
unable to,say; 1 was a director after I resigned 
from the presidency. ° 

x-Q. 76. When did you ceased to be a director— 
at the time you ceased to be president? A. That I 
would not want to state positively. 

x-Q. 77. Did yousay that you gave Metropolitan 
Phonograph Company a room at 13 Park Row for 
the conduct of its business for nothing? A. I gave 
them two rooms. 

x-Q. 78. Those rooms were owned by you? A. I 
was the the owner of the building, owned by Mr. 
Cheever. 

x-Q. 79. Then it was Mr. Cheever that gave the 
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authority? A. I had the authority to give them— ~ 


I acted as his agent and I had full authority to do 
what I pleased, 
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x-Q. 80. It was not your property that was 
turned over to the use of the somipany? A 
was; yes, virtually. 

x-Q. 81. You held the legal title to it? 

A. | was the general agent for Mr. Cheever in 
that property. 

x-Q. 82. Which Cheever? A. John H. Cheever. 

x-Q. 83. Now,} you have spoken about certain 
underwriters subscribing for stock of Metropoli- 
tan Phonograph Company. Did you ever see the 
subscription list? A. I did. 


being taken. 
x-Q. 84. Why don’t you produce it to-day? 
A. I haven’t the slightest idea where they are. 
x-Q. 85. Made any effort to find them? 
A. I did not. 
x-Q. 86. Whose list was that? A. Unger & 
Smithers. There were three or four books out for 


underwriting the stock; Mr. John D. Cheever, Mr.’ 


Charles A. Cheever, and two or three other parties 
had each a book, and they got the subscriptions to 
the stock and then Unger & Smithers had the orig- 
inal subscriptions. Say Mr. Cheever would have 
a book and he would go to Unger & Smithers and 
take a subscription for $5,000 worth of stock. 

x-Q. 87. You don’t mean to say, do you, that 
shares of the Metropolitan Phonograph Company 
having a par value of $100 were subscribed for at 
$50 directly from the company, do waite 

A. I didn’t say that, sir. 

x-Q. 88. Now explain the nature of the sub- 
scription to which you have referred? A. I said 
there was so much stock underwritten at Unger & 
Smithers, at $50 a share, enough to pay over to 
give the company its original working capital, and 
pay for the right of the Metropolitan to do busi- 
ness in the Metropolitan district to the North Amer- 
ican Company so much money. 

x-Q. 88}. That money was paid, was it? 


I had it in my hand 
every day during the time the subscription was ~ 


NO 
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A. That bite was paid; $100,000 to the best 
of my knowledge. 

x-Q. 89. Now, the stock underwritten to which 
you have yoferred, was stock that had already been 
issued by the company, was it, as fully paid? 

A. That I could not tell. 

x-Q. 90. Did Smithers collect the money to pay 
over to the Metropolitan Phonograph Company? 

A. I don’t know Smithers. 

x-Q. 91. I am talking of the firm of Unger, 
Smithers & Company that took the subscription? 

A. I do not know either one of them. 

' x-Q. 92. How do you know they took the sub- 
scriptions? A. Because I saw the subscription 
blanks made out in their name. © 

x-Q. 93. Did you ever subscribe to any of the 
stock? A. I subscribed as an incorporator. 

x-Q. 94. At par value? A. Yes. 

x-Q. 95. How long did you say the Metropolitan 
Phonograph Company continued to do business at 
13 Park Row? A. They did it scare they went up 
to 257 Fifth Avenue. 

x-Q. 96. How long was that? A. I should judge 
it was about 18 months. 

x-Q. 97. What did they go up to Hifth Avenue 
for? A. Well, they wanted to get more elaborate 
quarters, I guess. 

x-Q. 98. Did they get more elaborate eaten 

A. I should say they did. 

x-Q. 99. Did you ever go up and see their quar- 
ters there? A. I was there many a time. 

x-Q. 100. How elaborate were those quarters? 

A. It was a big brownstone house. 

x-Q.101. And what part did the Metropvlitan 
Phonograph Company occupy? <A. The whole 
building. 

x-Q. 102. Do you know how long they continued 
to occupy 257 Fifth Avenue? A, They had it over 
a year, 
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'x-Q. 103. Don’t you know that the Metropolitan 
Phonograph Company and its successor New York 
Phonograph Company coniines! to oceupy 257 
Fifth Avenue until aboot July 1, 1898? A. Isn’t 
that right, just what T said, 

x-Q. 104. The Metropolitan Phonograph Com. 
pany was organized in about October, 1888, was it 
not? <A. Yes. 

x-Q. 105. And you say you think it continued 
for 18 months at 13 Park Row? A. To the best 
of my knowledge; yes. 

x-Q. 106. And went from there to 257 Fifth 
Avenue? <A. Yes. 

x-Q. 107. Now, you have spoken considerably 
about your sales of »stock. What part did you 
take in regard to those sales; you say you were 
not a stock broker, in what capacity did you act? 

.A. I simply took certain stock and gave it to a 
party and told them to get what price they could 
for them. 

x-Q. 108. And you were acting as an employe of 
John H. Cheever? A. J. H. Cheever had nothing 
to do with it whatever. 


x-Q. 109. Who did? A. J. A. Cheever, C. A. 


_ Cheever and John L. Martin. 
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x-Q. 110. You were then acting for J. A. Cheever, 
C. A. Cheever, and John L. Martin? <A. I was not 
acting for them; but if you ask me if I was sell- 
ing any of their stock, I will say yes. 

x-Q. 111. When was the last time that you sold 
stock of Metropolitan Phonograph Company, or of 
the present company, New York Phonograph 
Company? A. I don’t think I sold a share after 
1894, because I had no more. 

x-Q. 112. What stock did you have before 1894? 

A. The Metropolitan, New England, New York, 
and every State in the Union known: 

x-Q. 113. There was a good deal of that stock 
bought and sold, was there? A. Of what stock? 
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None was ever bought or sold outside of New 979 


York, New England or Metropolitan. 

x . 114. How do you know what was done with 
the stock of the other local comipanics? A. Reeause 
} had plenty of it I could not sell. 

x-Q. 115, Do you know it was nol sold in the 
Stetco in which it was incorporated? A. T could 
not say that, but I could get no market for it. 

x.Q. 116. Did you try in the City of New York ? 

A. No, we tried outside the city also. 

x-Q. 117. Wheredid you try? A. At the home 
office of each company. , 

x-Q. 118. Did you goto Kansas? A. I did not; 
I communicated with the representative of the 
stock who followed it in the State of Kansas and 
those places. - 

x-Q. 119. But you don’t mean to say that none 
of the stock was sold, do you? A. They were 
originally to form the company, but no market, for 
they had no machines. 

x-Q. 120. How did you know they had no 
machines? A. Because they didn’t have any. 

-x-Q. 121. How do you know they didn’t have 
any? A. Because I was there continually from 
day to day. 

x-Q.122. Did you say they tried to get machines? 

A. I saw the orders begging for machines. 

x-Q. 123. Do you know that there was a refusal 
to give machines; how hard did they try? 

A. They tried mighty hard to get them, and that 
is the reason they did not doany business. There 
was nothing doing, and we could not get machines 
to do business with, except once and a while for 
exhibiting purposes, and all they could do was to 
get machines for exhibition purposes, that is all; 
they could not get machines to sell on the open 
market; it wasn’t the intention of the Phonograph 
Company, when it first started, to sell machines 
outright, they were not allowed to se}! them under 
the charter. 
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x-Q. 124. How many machines did they get? 

A. The whole time they never got more than 15 
to 20 machines, in the whole building. 

x-Q. 125. And that is allthey got? A. Yes. 

x-Q. 126. Didn’t they rent any machinos to 
users at that time? A.. They had one or two 
rented fora month orso, and were told to take 
them back again. 

x-Q. 127. Did you ever make any inquiry of the 
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use the phonograph for dictation purposes in 
New York City to-day? A. ?! would like to see 
one or know it. 

x-Q. 135. Don’t you know that the stenographers 
in the Circuit Court of the United States for the 
Southern District of New York make such use of 
it? A. Ido not see how they could. 

x-Q. 136. How long has your acquaintance with 
the use of the phonograph been kept up? A. I 
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North American Phonograph _or the 
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Edison Phonograph Works as to the supplying of 
machines to the Metropolitan Phonograph Com- 
pany? A. I had repeated inquiries come into me 
asking if I could get a machine, and I would try 
and I “could not get it. 

x-Q. 128. And what reply would you "7 to 
the customer? A. Simply that there were no 
machines. 

x-Q. 129. How do you account for the failure of 
the North American Phonograph Company to 
supply machines? A. I know nothing of the 
North American Phonograph Company. 

x-Q. 130. The machines would have come from 
the North American Phonograph Company, you 
know that, don’t.you? A. I suppose so. 

x-Q. 131. Do you know whether the Metro- 
politan Phonograph Company got machines after 
it went up to 257 Fifth Avenue? <A. They got 
some machines for exhibition purposes. 

x-Q. 132. So that as far as you know the exhi- 
bition business was the only business which the 
company did? A. That was about the only busi- 
ness. 

x-Q. 1383. Now, with reference to the use of the 
phonograph from time to time; you know that the 
phonograph is in commercial use for dictation pur- 
‘poses to-day on a considerable scale, do you not? 

A. Ido not. 

x-Q. 184. Don’t you know that many lange offices 


have seen the original one and _tried it and every- 
thing else up toa few years now, for eight years, 
anyway, since the original incorporation of the 
Metropolitan Phonograph Company, and I never 
knew a cylinder that would last more than six 
months. 

x-Q. 137. Have you any knowledge in regard 
to the use of the phonograph for amusement pur- 
poses? A. I won’t say that I have an expert opin- 
ion, I only have just an experimental opin- 
ion of it. 

x-(). 138. You do not know in regard to the ex- 
tent of the use of the phonograph for amusement 
purposes and to what degree that use has increased 
from year to year, do you? A. It has increased now, 
it is better now than it ever was; that is all it is 
used for. I never heard where it is used commer- 
cially. 

x-Q. 139. You don’t mean to deny that the 
phonograph is used for commercial purposes? <A. 
I mean to deny it from my own personal knowl- 
edge; no, I never heard of it. 

x-Q. 140. All you mean to say is that you 


~ haven’t heard of it, you don’t mean to deny that it 


is actually so used, do you? A. From my own 
personal knowledge I would say it could not be 
used commercially. 

x-Q. 141. Have you ever used a phonograph 
yourself? A. Ihave many atime. 

x-Q. 142. When was the last time that you 
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used one? <A. I haven’t used one since 1894 or 
1895. 
x-Q. 143. Now, you said there was only one 


place at which stock of Metropoiitas Phonograph 


Company could be sold and that was in the Edison 
building? A. That was the only place I ever ieard 
of it being sold. 

x-Q. 144. Who was it beside Metcalf in the 
Edison building that dealt in Metropolitan Phono- 
graph Company stock? A. Metcalf was not inthe 
Edison building. The only people I knew of that 
dealt in phonograph stock was one man in the 


Edison building‘and James B. Metcalf. 


x-Q. 145. Who was that one man in the Edison 
building? That Icould not say; Icould say a 
name, but 1 would not swear it was the name. 

x-Q. 146. Whatis your best recollection? 

A. A man by the nameof Noyes; I could not 
tell you the number. 

x-Q. 147. From whom did Noyes purchase that 
stock, as far as you know? A. A man by the 
name of Evans. 

x-Q. 148. For whom did Noyes purchase the 
stock? A. That I do not know. 

x-Q. 149. Do you know to whom any of the 
stock sold through or to Noyes was finally trans- 
ferred? A. Ido not. 

x-Q. 150. Did you ever see the transfer books of 
Metropolitan Phonograph Company or of New 
York Phonograph Company? <A. Not in those 
days. 

x-Q. 151. In what days did you see those trans- 
fer books? A. Only about the original incorpora- 
tion of the company. 

x-Q. 152. You say that the Metropolitan Phono- 
graph Company never earned enough money to 
support it? <A. No, sir. 

x-Q. 153. Did you say that? A. Isaid no, sir; 
it never earned enough to support itself. 
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x-Q. 154. It maintained its office, did it not? 
A. Yes, it did. 


x-Q. 1%. You don’t know that it made defanlt 
in paym~){ of its rent, do you? ‘A. No, J do not 
know thai; 1 would not say that; I know J never 


got a cent ou! of it for rent. 

x-Q. 156. Wern’t you mistaken in saying that 
Metropolitan Phonograph Company continne: at 
13 Park Row for eighteen months; isn’t it the fact 
that at the time Metropolitan Phonograph Com- 
pany consolidated with The New York Phonograph 
Company, it was then at 257 Fifth Avenue? A. I 
believe to the best of my knowledge that they con- 
solidated and went to Fifth Avenue; there is where 
the consolidation took place. 

x-Q. 157. Isn’t it the fact that before the con- 
solidation, The New York Phonograph Company 
had offlces in the upper part of the building and 
the Metropolitan Phonograph Company had offices 
in the lower part of the building of 257 Fifth 
Avenue? A. I think you areright, yes. That was 
in the first part of the lease, the first time they 
went there. 

x-Q. 158. So that Metroplitan Phonograph Com- 
pany had not attempted for any considerable Jength 
of time to do business before it consolidated with 
The New York Phonograph Company, that is cor- 
rect? A. They tried very hard to do business. 

x-Q. 159. And failed because they could not get 
machines during that time? A. Failed because they 
could not get machines; had nothing to do busi- 
ness with. 

x-Q. 160. But the length of time during which 
they tried before consolidation with The New York 
Phonograph Company did not exceed a year, did 
it? A. About 18 months. 

x-Q. 161. You know of the use of phonograph 
records for amusement purposes in 1890 and 1891, 
do you not? A. Yes, to my sorrow, I do. 
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Re-direct examination—Mr. Bucking on: 
R.-D. Q. 162. Am I to understand {rom your 
cross-examination that you sold some of your °00 


shares of stock some 15 or 20 days after tlie inco: 
poration of the company? A. Yes. 

R.-D. Q. 163. About what did you get for this 
stock? <A. $55.00. 


R.-D. Q. 164. How long were you selling out 


this 200 shares of stock, or didn’t you sell it out? 

A. Didn’t sell none ont the first of the year. 

R.-D. Q. 165. But I understood you to say that 
you did sell some for $55.00? A. $55; ten shares. 

“R.-D. Q. 166. But this was some that was sold 
immediately when it was up high? then you had 
190 shares left? A. That was ten shares that I 
got as a commission or something. 

R.-D. Q. 167. You mean to say that you sold 
none of your first 200 shares? A. I sold none of 
my first 200; no; I sold all that at a great loss. 
The first shares I sold in the month; say within 
the first month after the incorporation of the com- 
pany; I got $55 for it; that ten shares that E. 8. 
Saporates gave me; that he had got. 

R.-D. Q. 168. About when did you sell your 
200 shares? A. About all the way from 18 months 
to two years and a half after the incorporation. 

R.-D. Q. 169. Do you mind saying how much 
you got for this stock per share? <A. The highest 
I got for my personal stock was $3.75 per share. 

R.-D. Q. 170. Do you recall the last? <A. $2.75 


; or $2.50. 


R.-D. Q. 171. I gather from your testimony 
that you were quite dissatisfied with the whole 
phonograph venture? 

Mr. Hicks: Objected to as irrelevant, im- 
material and incompetent, the witness’ satis- 
faction having no bearing whatever on the 
issues in this case. 

A. I always thought well of it as an exhibition 


333 
toy, uv) as a commercial instrument T never 
thought i) s:nounted to anything. 


R.-D. Q. 172. You have said, as I ‘understan?Z 
your cross cxamination, that you never saw, in the 
offices of the Metropolitan Company, more thay 15 
or 20 phonographs ata time? A. No, sir; J id 
not, at that Park Row building. 

R.-D. Q. 173. Were those that you saw put out 
for use to customers, and others brought into the 
company’s Offices? A. They were supposed to be 
brought in. 

R.-D. Q. 174. But the Metropolitan Company 
did do a business in getting these machines and 
of putting them out? 

Mr. Hicks: Objected to upon the ground 

that the question is leading and that the wit- 
ness has already testified to the contrary—to 
the effect that only 20 machines were put out, 
and that it is an attempt to get the witness to 
change his testimony on that point. 
_ Mr. Buckingham: Defendant’s counsel 
does not understand that this is the purport 
‘of the witness’ testimony. The witness is 
now requested to state what the facts are. 

A. As fast as they could get them. 

R.-D. Q. 175. Plaintiff’s counsel has stated 
that you have testified that the Metropolitan Com- 
pany never put out more than one or two machines; 
did you intend to make such a statement? 


A. During their existence, is that what you 


mean? 
Counsel: Yes. 
(Answer continued) No, I did not. ~ 

Mr. Hicks : Complainant’s counsel referred 
to that part of the testimony where the wit- 
ness stated that while the Metropolitan Pho- 
nograph Company was at No. 13 Park Row 
it had put out but one or two machines on 
rental. 
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1000 R.-D. Q. 176. You have just heard the statement 
‘of complainant’s counsel, are the facts as stated 
by him correct as to the putting out of phonographs 
when the Metropolitan Phonograph Company was 
at the Park Row offices? A. When the company 
was at the Park Row office, they had their office 


there; they had from 15 to 20 machines on ex-, 


hibition there; outside of that, to my own per- 
sonal knowledge, they might have had from one to 
five machines out, but as ‘regard to rental as com- 
mercial use, they did not. 

R.-D. Q. 177. What do yon mean by eT one 
to five machines out?”? A. They had them out 

1001 exhibiting them. 

R.-D. Q. 178. Where were they exhibited, for 
instance? A. I don’t know where, any place par- 
ticular, except you come down and say you would 
like to have it exhibited at your house that time, 
and we would go up and bring it back again. 

R.-D. Q. 179. You mean these machines were 

exhibited at evening entertainments, &c. 
: A. Yes, that is it exactly. 

R.-D. Q. 180. How were these 15 or 20 machines 
at the Park Row office exhibited? A. By you or 
anybody else coming in and requesting to see it; 
they used to make records there, used to have a 

1002 band of music in the room, and that kind of busi- 
ness. That is where they used to make their 
records. 

R.-D. Q. 181. Where were the records used? 

A. On the machines in the building. 

R.-D. Q. 182. Were those records used for profit? 

A. No; you are talking about Park Row build- 
ing now? 


Counsel: Yes. 


Re-cross-examination by Mr. Hicks : 
R.-C. Q. 183. You say that at the start you sold at 
least ten shares of your stock at $55 per share, and 
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that subsequently you sold shares of stock at 1003 
$3.75, $2.75 and $2.50 per share; when was the 
last of these sales made at those low figures? A. In 
1894 and 1893, from 1893 to 1895. ‘ 

R.-C. Q. 184. And how do you account for the 
falling of prices in the stock of Metropolitan” 
Phonograph Company during these years? A. Be-- 
cause the business did not amount toa row of pins. 

R.-C. Q. 185. Why didn’t it amount to a ‘‘ row 
of pins’?? A. Because they had no business. 

R.-C. Q. 186. And why didn’t they have any 
business? A. Because they had nothing to have 
business with. - 

R.-C. Q. 187. And what did they need to do1004 
business with? A. Brains in the latter part of it, 

I should say. 

R.-C. Q. 188. Weren’t you in the business? 

A. No, sir. 

R.-C. Q. 189. Do you say that Mr. J.D. Cheever 
had no business capacity? A. No; at that time 
he had great business capacity, but he was not the 
real spirit in it. 

R.-C. Q. 190. And Mr. Charles A. Cheever, did 
he have no business capacity? A. I am talking 
about the parties that had charge of the business, 
all the way from the time Mr. Charles A. Cheever 
resigned as the president of the company, up to the 4905 
time now. 

R.-C. Q. 191. Against whom savtindiady | are 
your remarks directed? A. To the general man- 
agement entirely. 

R.-C. Q. 192. And particularly what individual 
or individuals? A. No individual; I say the gen- 
eral management of the company, something must 
be wrong. 

R.-C. Q. 198. Now, at the early stage of this 
business, it required considerable brains to do busi- 
ness without machines, did it not? A. You could 
not do business unless you had machines. 
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( 1006 R.-C. Q. 194. As I understand you to testify, in 
your opinion, had there been sufficient brains, the 
business could have been done, notwithstanding 

« the lack of machines? ._ A. The reason I say that 
is now, how is the business being done now? 

R.-C. Q. 195. You think, then, at the present 


« time, if there was sufficient brains in the New 
. York Phonograph Company, it would be able to 


do a large business in phonographs and supplies? 
roe | think they are doing it now. 

R.-C. Q. 196. The New York Phonogeaph Sous: 
pany? <A. I don’t know what phonograph com- 
pany itis. I don’t know nothing about the phono- 

1007 graph business to-day, at all. 

R.-C. Q. 197. But you think that if New York 
Phonograph Company is not doing business to-day, 
and has not for some time past, it has been due 
toa lack of brains, do you? A. Mismanagement 
or something. 

R.-C. Q. 198. And if you have not been able to 
get machines, that would not enter into it? 

» A. I don’t know anythiny about that. 
R.-C. Q. 199. But in your answer you meant to 
( attribute it to lack of brains solely, didn’t you? 
A. Isay mismanagement. 
R.-C. Q. 200. Now, you said that as a commer- 
1008 cial instrument you never thought the phonograph 
amounted to anything. You refer, I suppose, to 
. the opinion held by you at about the year 1890, 
( don’t you? A. Yes; 1888 up to the present time. 
. I don’t think the phonograph machine is a com- 
mercial machine from the time it was incorporated. 
I never thought it was a commercial machine. 
R.-C. Q. 201. You think it is not a commercial 
machine to-day? <A. No, sir; [ do not. 

( ' R.-C. Q. 202. Don’t you know that it is manu- 
factured and sold upon a large scale? A. Certainly, 
as an amusement toy or something like that. 

R.-C. Q. 203. What do you regard as a com- 
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mercial instrument? A. I mean taking dictation 1009 


or something like that, as an instrument out of 
which large money can be earned. Tl original 


opinion of the phonograph was to us) (> «ommer- 
cially, where a person could talk in |. 1 pass 
it over toa stenographer to take the recor’ of it, 


R.-C. Q. 204. And you don’t think that is being 
done to-day? A. It was being done, then, and 
could not be done. 

R.-C. Q. 205. Do you know anything abont the 
business being done by the American Grap hophone 
Company to-day? A. I do not. 


R.-C. Q. 206. Did you ever hear of the Ameri- . 
can Graphophone Company? A. It was 2 phono- 1010 


graph and a graphophone. There was no end of 
patents of both of those, I believe. 

R.-C. Q. 207. Don’t you know that the Ameri- 
can Graphophone Company to-day puts out phono- 
graphs in large numbers for such commercial use 
as you have referred to? A. I know nothing 
about it. I never heard of it. 

R.-C. Q. 208. You don’t know that is being 
done, do you? A. I don’t know anything 2tout it 
at the present time. 

R.-C. Q. 209. As far as you know thousands of 
phonographs and graphophones may be in us2 to- 


day for such commercial nee? A. I never heard 1011 
of one. 
R.-C. Q. 210. Did you in 1890 see the possible 


development of the business to be Gon= in the 
phonograph? <A. No, sir. 

R.-C. Q. 211. You didn’t see that? A. No, sir, 
I didn’t; Isaw the future in the phenezrzph if 


they conld make it cheap enough to put it cn asa 
play toy, that isall it was. 


Adjourned to 11 o’clock a. m. Saturday. April 2, 
1904. 
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1012 New York, Apri! 2, 1904. 
Met pursuant to adjournment at ihe ofiee oF S 
M. Hitchcock, Esq., 15 William Streci, Now Yor! 


City, at 11 o’clock a. M. 


Appearances : 
Same as at previous hearing. 


Adjourned to Monday, April 4, 1904,-at 11 
_O’clock A. M. : 


aan New York, April 4, 1904. 
Met pursuant to adjournment at the office of S. 

NM. Hitchcock, Esq., 15 William Street, New York 
City, at 11 o’clock a. M. 


_ Appearances: 
Louis Hicks, Esq., for Complainant. 
CuarLEs M. Hovucu Esq., and Cuarues L. 
BuckinenamM, Esq., for Respondent. 


JOHN PRICE KELSEY, being first duly sworn 
on behalf of defendant, testified as follows: 


By Mr Hough : 

Q. 1. State your age, residence and occupation? 

“A. Age 31 years; residence, Canarsie, Long 
Island; occupation, manager of the phonograph 
department in A. D. Matthews Sons, Brooklyn, 
a 

Q. 2. Were you ever employed by the North 
American Phonograph Company? A. Yes. 

Q. 3. When? <A. I came with them in 1890. 

Q. 4. In what capacity? A. As a typewriter 
and clerk. 

Q. 5. And how long did you remain in the em- 


D. Q., 
339 ; 
ploy of the North American Phonoscaph Com- 1015" 
pany? A. Up until the time the Reesi took 
charge. 
Q. 6. And in what year. was that, if you » 
member? A. 'l'o my recollection, it was about ‘!c 
latter part of 1894 o. the beginning of 1895. 


Q. 7. So that during the time that you have in- 
dicated, were you continuously in the employment 
of the North American Phonograph Company? 

A. I was. 

Q. 8. Did you occupy any other position than 
that of stenographer before you left the employ- 
ment of the North American Phonograph Com- 
pany? A. In the year of 1893 and 1894 I acted as 1016 
bookkeeper and cashier. 

Q. 9. As bookkeeper were you in charge of their 
books? <A. Not entirely. 

Q. 10. Who else had to do with the books be- 
side yourself? A. Scott Tremain and Cleveland 
Walcutt. 

Q. 11. Did you become familiar with the books 
of the North American Phonograph Company? 

A. Yes. 

Q. 12. Will you look at the three books which 
are lying on the Examiner’s table, and tell me 
whether you recognize them, and if you do recog- 
nize them, what they are? 1017 

(Witness examines books.) 

A. Journal 1 of the North American en 
Company ; Ledger 1 of the North American Phono- 
graph Company; and Ledger known as ‘‘A”’ of the 
North American Phonograph Company. 

Q. 13. Did you, during the time of your employ- 
ment by the North American Phonograph Com- 
pany, work on all these books? <A. I did. 

Q. 14. Do you recognize them as books of the 
North American Phonograph Company? A. Yes, 
sir. 

Q. 15. Task you to look at Ledger 1, and par- 
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1018 ticularly state whether you recognize that as a 
book upon which you worked? 
(Witness looks at ledger.) 

A. Yes. ‘ 

Q. 16. Page lof this Ledger 1 purports io be 
the account of the Edison Phonograph Works; 
are the entries there made in your handwriting? 

A. No, sir. 


Q. 17. In whose handwriting? A. Cleveland 


Walcutt. 

Q. 18. And who was Cleveland Walcutt? <A. Sec- 
retary of the company. 

Q. 19. Did he work on the books of the com- 

1019 pany while you were in the employment of the 
company all the time, or only a portion of it? 

-A. All the time, with the exception of the time 
when Scott Tremain, who was elected treasurer of 

the company. 

Q. 20. This particular book, Ledger No. 1, was 
at one time in your charge? A. Yes. 

Q. 21. And as Bookkeeper of the company, what 
Were your duties, with respect to this book and 
the other books of account? A. To make the 
proper entries at the closing of the various ac- 
counts, transferring them from certain memoran- 
dums that were given to me by the treasurer of the 

1020 company. 

: Mr. Hough: Page 1 of a book marked 
‘‘Ledger 1, N. A. P. Co.,”? is marked for 
identification. . . 

Q. 22. Look at the book ‘f Ledger A,’’ and state 
whether the account headed ‘‘ Edison Phonograph 

Works,’’ upon page 392 of that book, is in your 

handwriting? A. No, sir. 

Q. 23. In whose handwriting is it? A. Cleve- 
land Walcutt. 
Mr. Hough: Page 392 of a book marked 
‘“‘Ledger A, N. A. P. Co.” is marked for 
identification. 
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Q. 24. Will you look at page 241 of the same 1021 
Ledger A; the account headed “ Experimental ex- 
pense,’? and particularly an item as follows: 
**1892, May. 2, Edison Laboratory, X 68, $68,- 
§98.29,”’ and state in whose handwriting that entry 
is made? 

(Witness éxamines book.) 

A. Cleveland Walcutt. 

Q. 25. This ledger marked ** Ledger A,’’ was 
also in your charge and custody, if you worked 
upon it? A. Yes. : 

Mr. Hough: Page 241, of Ledger A, ac- 
count headed ‘‘ Experimental Expense, May 
2, 1892, Edison Laboratory, X 68, $68,598.29,” 1022 
is marked for identification. 

Q. 26. Look at the book which is entitled 
** Journal 1, N. A. P. Co.,” pages 58 and 69; in 
whose handwritingis that? A. Cleveland Walcutt. 

Q. 27. What function did this journal perform 
in the bookkeeping of the North American Phono- 
graph Company? A. It was a journal that was 
used for transferring items of the North American 
Phonograph Company to the various accounts. 

Mr. Hough: Pages 68 and 69 of book en- 
titled ‘‘ Journal 1, N. A. P. Co.’ is marked 
for identification. 

Q. 28. When did you see these books last before 1023 
you saw them to-day? A. The last time that 
I saw the books was in the office of Mr. Hardin, 


_ who was the receiver of the North American Phono- 


graph Company, at Newark, N. J. 
Q. 29. And before this meeting you have ex- 


amined them to-day in my office, have you not? 
A. Yes. 


Cross-examination by Mr. Hicks : : 
x-Q. 30. Do you know in whose possession the 
three books are to-day with reference to which you 


have just testified? A. The National Phonograph 
Company. ° 
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1024. x-Q. 81.°Have you any person! knowledee of 


the statements set forth in the sri three books to 
which your attention has beer eatled by Mr. 
Hough, in regard to the particule: entries to which 
your aitention has been called by Mr. Hough? 

A. No. 

x-Q. 32. Whether those entries are correct or 
‘incorrect, do you know? A. 1 ine no knowledge 
of that. . 

x-Q. 33. All you know is that these are the 
books of the North American Pionograph Com- 
pany, and that they contain cerisin entries in the 
handwriting of Cleveland Walcuxt? A. Yes. 


1025 x-Q. 34. Isn’t it the fact that Cleveland Walcutt 


had exclusive control of the buks of the North 
American Phonograph Company .t the time of the 
dates of the entries to which your attention has 
been called? <A. He did. 

x-Q. 35. Who was President of the North Ameri- 
can Phonograph Company in May. 1892? A. I can- 
not recollect just now, but if my memory will serve 
me right, it was either Samuel In:all or Mr. Edison. 

x-Q. 36. Samuel Insull was i= President of the 
North American Phonograph = mpany but for a 
very short time, was he not? +. Yes. 

x-Q. 87. And is it ‘not a fact t!at Samuell Insull 


1026 became President of the North American Phono- 


graph Company as the represeniztive of and in the 
interest of Thomas A. Edison? A. I cannot tell 
that. . 
x-Q. 38. What were the relstions existing be- 
tween Thomas A. Edison and Szsmuel Insull? 

A. That I do not know. 

x-Q. 39. When Mr. Edison succeeded Samuel 
Insull as President of the Nort! American Phono- 
graph Company, he continued tu be president down 


* to the time that the company went into the hands 


of the receiver, Hardin, did b+ not? A. To my 
knowledge. 
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x-Q. 40. Do you know of any other president 1027 


during that period? A. I do not. 

x- Q. 41. Whowas the head of the Edison Labora- 
tory in May, 1892, and subsequent thereto. A. Ido 
not know. 

x-Q. 42. Do you know that Thomas A. Edison 
was the head of it? A. I cannot tell you. 

x-Q. 43. Do you know anything about the Edison 
Laboratory? A. I do not. 

x-Q. 44. Never saw it? A. I have been there. 

x-Q. 45. Did you see Mr. Edison in control? 

A. I did not. 

x-Q. 46. Did the North American Phonograph 


Company have any transactions with the Edison 199g 


Laboratory? A. That I do not know. 

x-Q. 47. Did the Edison Laboratory ever render 
bills to the North American Phonograph Com- 
pany? A. Not to my knowledge. 

x-Q. 48. You haven’t any knowledge of the 
business transactions of the North American Pho- 
nograph Company, have you? A. No, .sirs I 
haven’t. 

x-Q. 49. Thomas A. Edison was President of the 
Edison Phonograph Works, was he not, in May, 
1892? <A. That Ido not know. 


x-Q. 50. And you know nothing about the Edi- ~ 
1029 


son Phonograph Works? A. I do not, sir. 
x-Q. 51. How is it that you do know about the 
North American Phonograph Company, generally ? 
A. You mean when you ask me that question—do 
you mean the general conduct of the business? 
x-Q. 52. Yes, J would like to find out what is 
the extent of your knowledge with reference to 
si North American Phonograph Company ? 
A. My knowledge pertaining to the North Ameri- 
can Phonograph ‘Company was that a Mr. A. O. 
Tate, who succeeded Mr. Thomas R. Lombard, 
was Vice-President of the company, and, to my 
knowledge, Mr. Cleveland Waleutt was Secretary, 
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1030 and Mr. Scott Tremain was Treasurer; but as to 


the conduct of the business, I have no ku nowledge 
of, only my position was simply as a hook !eoper 
und cashier, to take charge of the accouris fom 
the time that I was employed in 1898 down to the 
time the company passed into the hands of the 
Receiver. 

x.Q. 53. From the knowledge that you acquired 
of the affairs of the North American Phonograph 
Company, you know that it isa fact, do you not, 
that beginning with July, 1893, and continuing 
down to the time that the North American Phono- 
graph Company went into the hands of a Re- 


1031 ceiver in August, 1894, the North American 


Phonograph Company undertook to do business 
in various States of the United States, upon pay- 
ment of royalty to the local phonograph com- 
panies? <A. To some, not all. 

x-Q. 54. To which ones did they pay royalty? 

A. There was one to my knowledge, the New 
York Phonograph Company, and to the New Eng- 
land Company, and I believe one or two others, 
just what names IJ cannot recall. 

x-Q. 55. Those are companies to which North 
American Phonograph Company paid royalties 
under the ‘‘ Suspension Agreement,’’ so-called. 


1032 <A. I Know nothing at all about any ‘ ne a’ 


sion Agreement.”’ 

x-Q. 56. You know that an arrangement was 
_made between the North American Phonograph 
Company and these local phonograph companies, 
whereby the local phonograph companies ‘for 2 
time agreed to permit the North American Phono- 
graph Company to do business in their territory, 
do you not? A. -There was some, yes. 

x-Q. 57. Will you examine these books and state 
whether you find in any one of the three an entry 
of the payment of royalty by the North Ameri- 
can Phonograph Company to the New York 
Phonograph Company—is there any such entry? 
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A. That Ido not know until I examine them. 1033 


(Witness examines book.) 


(Answer Continued.) 


1 do not find any entry on the Ledger here. In 


the Journal 1, page 111, I find something. 


x-Q. 58. In whose hand is the handwriting on, 


page 111? 

A. Henry C. Ware; he was a hook-keeper of 
the Norjh American Phonograph Company ; also 
worked on this Ledger. On page 111 is an ‘entry 


‘of September 30 1893. “‘ Sundries to rentals, $394; 


rentals on phonographs due from following parties 
for September (N. Y. Co.).”’ 

x-Q. 59. Are the names of the at thereafter 
set out? A. Yes. 

x-Q. 60. What do you understand that entry to 
mean? A. I should understand from that that it 
was a rental due on machines that were leased by 
the various parties as mentioned in the Ledger. 

x-Q. 61. In what territory ? A. New York. 

x-Q. 62. Atwhat time ? A. September 30, 1893. 

x-Q. 63. Is there anything else? A. Another 
entry in the same Journal, page 113, October 10, 
1893: ‘Sundries, Dr. to rentals, $396.25; rental 
of Phonos due from the following parties for Octo- 
ber (N. Y. Co.).”? On page 120, of the same 
Journal, I find: October 31, entry of royalty for 
October, ‘‘ Dr, to sundries, New York Phonograph 
Company, see memo. copied, $621.35.” 

x-Q. 64. What does that ‘* memo. copied ”’ 
mean? <A. That it is made up from a memo- 
randum which has been placed on file. 


x-Q. 65. Do you understand from that last entry: 


that $621.35 was paid by the North American 
Phonograph Company to New York Phonograph 
Company for royalty ? A. I do, sir. Here is a 
small entry of $10.00, page 126. of the same 
Journal, November 24, ‘‘ New York Phonograph 
Company, Dr. to A. W. Mott, rental charged July 


1034 


1035 
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1036 31, paid to the New York Phonograph Company , 
( July 6th, now transferred by direction of New 


York Phonograph Company, $10.00.’ A further 

. entry on page 128, ‘‘ Nov. 29, 1893, rentals to 

@ * North American Phonograph Company, Buffalo 
house, for rental wrong charged them in July, 

1893, as per statement, they not having received 

any portion of these rentals, same having been 

collected direct by the New York Phonograph 

- Company's agent, see S. Pulsifer in Buffalo, N.Y. ; 


« _ July 31, 1893, total $190; Aug. 31, 1893, total 
$10.00; Nov. 20, 1893, total $10.00; grand total 
$210.” 


1037 x-Q. 66. What do you understand that last 
entry to mean? A. I should judge from this 
entry it would mean that they were entitled to 

amount of $210 to be credited to them, or charged 
back to them rather, which had been already col- 
lected by the New York Phonograph Company’s 
agent in Buffalo. 

x-Q. 67.. By that you mean, do you, that the 
North American Phonograph Company claimed 

to be entitled to the $210 rental? A. Yes. 
x-Q. 68. And that the $210 rental for having 
been collected by New York Phonograph Com- 
pany, should be charged against the New York 
~ 1038 Phonograph Company in the books of the North 
¢ American Phonograph Company ? A. Yes. — 
x-Q. 69. Do you find any subsequent entries : 
A. There are three or four entries here on page 
128: ‘*Promotion account to Buffalo house; to 
. cash advanced Mr. Tremain for travelling expenses 


here and to Toronto, $56.33.’’ Another entry on 


€ ‘the same page: ‘Rentals to Buffalo house, for 
error in bill of October 19, 1893, $40.00; page 12), 
November 29, rental account to Buffalo house, 
$73.26, for rental wrong charged them on three 
machines, $73.26.”’ ‘* Bills Receivable to Buffalo 
house, $50.00, for note received from them made 
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by F. R. Whaley, in payment of balance of his ac- 1039 


count dated Buffalo, N. Y., Nov. 16, 1893, due on 
January 1, 1894, $50.00.”” Another entry on page 
130: ‘Nov. 29, 1893, Buffalo house, $648.40, to 
rental account. For rental on 31 machines turned 
over to the North American Phonograph Company, 
Buffalo, N. Y., on July 1, 1893, and this entry is 
now made by reason of said New York Phono- 
graph Company having collected and used for 
their own purposes all rentals on said 31 machines 
from July 1, 1893 to the date of expiration of each 
lease on the said 31 machines, and as set forth 


_herewith.”? And it is outlined here as you will 


see, giving the months, the days, the date of the 
lease and the date of the expiration of the lease, 
and the number of machines, together with the 
names of the parties to whom those machines were 
leased, and the number of each machine; 31 ma- 
chines, the total of months and days is 189 months, 
497 days; total time as above equaling rental on 
one phonograph for 17 years, 1 month, 9 days, 
which at a charge of $40 per new rental per ma- 
chine, equals $684.40. 

x-Q. 70. Is that charge against the New York 
Phonograph Company? A. Yes; it represents to 
my knowledge, the rentals that have been collected 


and the New York Phonograph Company diverted 1041 


them for their own use. 
x-Q. 71. And by that entry the North American 
Phonograph Company claims to have been entitled 


to those rentals, does it not? A. Yes. Here is 


an entry on page 133: ‘November 29, 1898, Roy- 
alty, Dr. to New York Phonograph Company, 25% 
on rental of 27 machines in October, $396.25, 25% 
$99.06, less amount over-credited in October as 
royalty on rent of four machines, $10.00, $89.06. 
Through an error the New York Phonograph Com- 
pany were credited October 31st with royalty on 
November rentals, instead of royalty on October 
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1042 rentals, which explains why the latter is credited 


now.” I find another entry on the same page: 


‘Royalty Dr. $62.05 to New York Phonograph 


Company, 10 per cent. on slot collections for month 
of November, amounting to $620.46, $62.05.” 
“Dec. 18, 1893 (page 135), sundries to rentals on 
phonos, due from the following parties for Decem- 
ber, $475.’’ Entry on page 141, ‘* December 30, 
1893, royalty Dr. $180.46, to New York Phono- 
graph Company, for royalty on sales made in the 
New York City Show Room, as follows: as per 
cash book, 1893, Aug., $149.40 ; September, $454.28 ; 
October, $256.81; November, $171.45; December, 


1043 $772.69 ; total, $1,804.63, at 10 per cent., $180.46.” 


New York Phonograph Company, same date, same 
page: ‘*$733 to Buffalo house, royalty on rental 
refunded G. H. Dunston included in Buffalo 
account of $170.91, credited $73.25, 10 per cent., 
$7.33. Royalty $171.10 to New York Phonograph 
Company for royalty on rentels of 31 machines, 
Buffalo house, amounting to $684.40, at 25 per 
cent., $171.10. New York Phonograph Company, 
$12.77 to royalty for 25 per cent. rental of machines 
to New York Car Wheel Works, amounting to 
$51.10, at 25 per cent., $12.77.”’ Page 142, 
‘December 30, 1898, royalty $69.78 to New York 


1044 Phonograph Company, royalty on slot machine col- 


lections of month of December, 1893, amounting to 
sum total net of $697.07, at 10 per cent., $69.78.”’ 
Same date, same page, ‘‘ Buffalo house, $44.08 to 
New York Phonograph Company, royalty for month 
of December, 1893, amounting to $440.80, as the 
monthly sales at 10 per cent., $44.08. December 
30, 1893, royalty $118.50, to New York Phono- 
graph Company, royalty on rental of machines for 
the month of December, 1893, amounting to $474.00 
at 25 per cent., $118.50.”’ Same date, same page, 
‘* Buffalo house, $22.50, to New York Phonograph 
Company, royalty on machines sold for $225, 10 
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per cent. See letter to W. J. 12/26, %29.60.» 
Page 151, in December, ‘‘ New York Phonograph 
Company, $20.00 to royalty account, royalty 
charged back on above bills amountiie to the sum 
total of $80.00, at 25 per cent., $20." “ Royalty 
account, December, 1893, $297.56, to Buffalo 
house, amount wrong charged them by reason of 
our royalty being included in price at which goods 
are billed such agents and dealers. November 30, 
$190.71; December 31, $44.08, total $214.99, less 
November $7.33, $207.66.”’ And a note is here 
made: ‘* Error of 10 per cent., C. J. A., Feb. 
28/94, $207.56.” Page 160, December 13, 1893: 
*‘ Buffalo house, new account, $7,006.18; to Buffalo 
house, old account, inventory of stock and assets 
on hand December 30, 1893, $7,006.18.” ‘* Roches- 
ter house, new account, $332.42; to Rochester 
house, old account, inventory of stock and assets 
on hand December 30, 1893, $332.42.” “Utica 
house, new account, $281.07; to Utica house, old 
account, stock on hand as per our bills for goods 
shipped there on ledger account, $281.07.” 

x-Q. 72. You have read all the entries that you 
could find relating to royalty in the course of busi- 
ness between New York Phonograph Company 
and the North American Phonograph Company 
subsequent to July 1, 1893? A. I have. 

x-Q. 73. Were not the Buffalo house and the 
Rochester house and the Utica house percentages 
established by the North American Phonograph 
Company within the State of New York? A. They 
were, I believe, after the New York Phonograph 
Company came over to the North American Phono- 
graph Company. 

x-Q. 74. The books showing dealings subsequent 
to December, 1893, of the North American Phono- 
graph Company in the territory of New York are 
not here present, are they? A. No, they are not. 

x-Q. 75. Did you find in the course of your 
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1048 oxamination of these books that in December, 
1893, musical records were sold by the North 
American Phonograph Company? A. No, I did 
not. = 
€ x-Q. 76. On page 160 there is an entry, ‘Sales 


account, to musical records, 14th Street, $10,- 
886.58.”’> What does that mean? A. I have no 
knowledge of that entry. 
x-Q. 77. Didn’t the North American Phono- 
graph Company sell musical records at that time? 
A. They did, yes. 


American Phonograph Company at the time the 
1049 company went into the hands of a receiver, were 

‘ you not? A. I was. 

x-Q. 79. Now, what did you understand to be 
the indebtedness of the North American Phono- 
graph Company at the time it went into the hands 
of the receiver? A. The balance sheet of Decem- 
ber, 1893, would show what the indebtedness of 
the company was. 

x-Q. 80. The balance sheet of December, 1893, 
would show the indebtedness at that date, and 
not at the date of August, 1894, isn’t that cor- 
rect? A. Yes. 

x-Q. 81. Who were the largest creditors of the 
1050 North American Phonograph Company in August, 

, 1894? A. You mean of the North American 

j Phonograph Company? 

Counsel: Yes. 

es (Answer continued)—Mr. Edison and the Edi- 
son Phonograph Works. 

x-Q. 82. Do you remember the amount due in 


. August, 1894, to Mr. Edison and the Edison Phono- 
graph Works? A. I do not, sir. 
x-Q. 83. It was on Mr. Edison’s petition, was it 
not, that the North American Phonograph Com- 
pany was put in the hands ofa receiver? 
( A. I don’t know. - 
€ 


x-Q. 78. You were in the employ of the North , 
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x-Q. 84.°You knew that it was J. Adriance 1051 
Bush, who took the proceedings, did you not? 
A. I did not. 


fe-direct examination by Mr. Iough : 

R.-D. Q. 85. The extracts from the journal 
which you have read at Mr. Hicks request are 
largely in your handwriting, are they not? 

A. The majority of them, yes. 

R.-D. Q. 86. And your actually taking charge 
of the books, as the person who made entries 
therein, occurred in the Summer of 1893, did it 
not? <A. Yes. 

R.-D. Q. 87. The book from which you have 1052 
read is the same book to which I directed your 
attention at the beginning of my examination? 

A. Yes. 

R.-D. Q. 88. And it isa portion of one of the 
set of three books to which I directed your atten- 
tion? A. Yes. 


WILLIAM PELZER, being first duly sworn, on 
behalf of defendant, testified as follows: 


Direct examination by Mr. Hough : 

Q. 1. Where do you live? A. New York City. 

Q. 2. Are you in the employ of the National 1053 
Phonograph Company? A. In the legal depart- 
ment, yes. : 

Q. 3. Have you produced the three books which 
have been referred to upon the examination of Mr. 
Kelsey, marked respectively, ‘‘ Ledger A. N. A. 

P. Co.’’; ‘* Ledger 1, N. A. P. Co.”; and * Jour- 


“nal 1, N. A. P. Co.’?? A. Yes. 


Q. 4. From the custody and control of what 
corporation or person have you got them? 

A. National Phonograph Company. 

Q. 5. You have produced them at my request, 
from what place? A. Orange, N. J. 
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Q. 6. Where they have been for some time? 

A. As far as I know. 

Q. 7. How long atime, to your knowledge? A. 
About six months. I suppose they have been there 
ever since the National Company got, hold of th. 
assets of the North American Phonograph Com- 
pany. 

Q. 8. Are you acquainted with Cleveland Wal- 
cutt? A. Yes. 

Q. 9. Do you know where he is? A. In Paris, 
engaged in business there with the Gramophone 
Company. 

Mr. Hough: J offer in evidence on behalf of 
the defendant, the account found upon page 1, 
of the book marked ‘‘ Ledger 1, N. A. P. 
Co.,’’ purporting to be an account with the 
Edison Phonograph Works, covering a period 
from May 6, 1889, to December 31, 1889, and 
same is marked ‘‘ Defendant’s Exhibit 12, 
April 5, 1904, S. M. H. Ex.’’? I also offer in 
evidence what purports to be the continuation 
of that account, being page 392 of the book 
marked ‘‘ Ledger A. N. A. P. Co.,’’ headed 
Edison Phonograph Works, covering a period 
from January 2,1890, toJuly 31,1890, and same 
is marked ‘‘ Defendant’s Exhibit 13, April 5, 
1904, S. M. H.Ex.’’ Lalso offerin evidence a por- 
tion of page 241 of the book marked ‘‘ Ledger 
A, N. A. P. Co.,’’ headed ‘‘ Experimental 
Expense Account,’’ and the item offered in evi- 
dence is that reading as follows: ‘‘1892: May 

2, Edison Laboratory, X68, $68,598.29,” and 
same is marked ‘‘ Defendant’s Exhibit 14, 
April 5, 1904, 8S. M. H. Ex.’”’ I also offer in 
evidence pages 68 and 69, of the book 
marked ‘‘ Journal 1, N. A. P. Co.,’’ being the 
whole of said pages, and the same is marked 
‘* Defendant’s Exhibit No. 15, April 5, 1904, 
S. M. H. Ex.’’ Defendant here gives notice 
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of intent to photo-lithograph these pages for 1057 


convenience nd use upon the trial of this 
cause. 


Cross-examination by Mr. Hicks : 

x-Q. 10. Where are the rest of the books of 
North American Phonograph Company? <A. I be- 
lieve they are still at Orange. 

x-Q. 11. In the possession of the National 
Phonograph Company? A. Yes. 

x-Q. 12. When did you first see any of the 
books or papers of the North American Phono- 


graph Company in the possession of the National jo5¢ 


Phonograph Company? A. I cannot state exactly, 
except as I stated before, about six months ago. 

x-Q. 13. In the charge of, what particular officer 
were these books and papers? A. That I cannot— 
say; I saw them in the storeroom. 

x-Q. 14. Was William E. Gilmore with you at 
that time? A. No. 

x-Q. 15. Was John F. Randolph with you at 
that time? A. No, sir. a 

x-Q. 16. Gilmore and Randolph knew that those 
books and papers were in possession of National 
Phonograph Company, did they not? A. I don’t 
think they did. ’ 


x-Q. 17. From whom did you receive the three ja59 


books now present? A. I did not receive them 
from anyone; I found them there and had them 
sent to New York. 

x-Q. 18. You took them yourself, then? 

A. Practically. 

x-Q. 19. If William E. Gilmore or John F. Ran- 
dolph, six months ago or thereabout, had taken the 
trouble to look among the records of National 
Phonograph Company, they would have discovered 
these same books, would they not? - A. I cannot 
answer that. 

x-Q. 20. Are they hidden in any way? A. I 
should say not. 
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1060 -x-Q. 21. Were they six monthsago? A. No. 


- x-Q. 22. Did you ever assist Mr. Gilmore or Mr. 
Randolph in searching for the books or records of 
North American Phonograp! Company? A. No, 
sir; that is, I do not remember having done so. 

x-Q. 23. Are you acquainted with Joseph F. 
McCoy? <A. Yes. 

x-Q. 24. Have you assisted McCoy in the pur- 
chase of stock of New York Phonograph Company ? 

A. No. 

x-Q. 25. Have you known of McCoy’s efforts to 
purchase stock of New York Phonograph Com- 
pany? A. I have heard of it. r 


1061 x-Q. 26. Who, to your knowledge, has assisted 


him? A. I do not know of any one. 


JAMES L. ANDEM, being first duly sworn on 
the part of Defendant, testified as follows: 


Direct examination by Mr. Buckingham : 
Q. 1. Youare the Mr. James L. Andem who has 
already testified in this suit? A. Iam. 
Q. 2. When this suit was commenced, how 
-much stock of New York Phonograph Company, 
complainant herein, had you or did you own?. 


1062 A: One share. 


Q. 3. What are your present holdings? A..One 
share. \ 

Q. 4. Have you ever owned more than one share 
in this company? A. I have not. 

Q. 5. Are you acquainted with Mr. Hugh M. 
Funston, Vice-President of the complainant com- 
pany? A. Iam. 

Q. 6. How long have you known him? 

A. Nearly four years. 

Q. 7. He was President of the Complainant com- 
pany before having been elected Vice-President? 

A. He was. 
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Q. 8. He was President 18 months or two year: 
from sometime in 1900 until the Spring of 1902? 

A. I think so. 

Q. 9. How did Mr. Funston happen to get into 
this matter? A. By being a stockholder in the 
company. 

Q. 10. How much stock did he own when he 
was President or when he was elected President? 

A. 61 shares, I think. 

Q. 11. I mean at the time he was elected; of 
course, we know that subsequent to his election he 
bought 60 shares at 25 cents per share, which some 
two years later he sold for $1.00 a share. Please 


answer the question without reference to the 60 1064 


shares. A. After he sold the 60 shares he was the 
owner of one share. 

Q. 12. And before he bought the 60 shares he 
was owner of one share? A. He was. 

Q. 13. And this was when he was elected Presi- 
dent? A. Ido not recollect the date of his pur- 
chase of 60 shares. ; 

Q. 14. But this suit had been commenced before 

he bought his 60 shares? A. I could only say by 
referring to the certificate book, which I have not 
here with me to-day. 
» Q: 15. How did you happen to get Mr. Funston 
into this enterprise; was he brought in to finance 
the company? A. Mr. Funston was in the com- 
pany before I was connected with it, and I could 
not say. 

Mr. Hicks: Complainant will object to any 
such questions imputing facts to the witness, 
and asks counsel for defendant to request the 
witness to state the facts and not to assume 
the facts. / 

Q. 16. Now there were two other prime movers 
in the instituting of this suit, namely, Mr. Lemuel 
EK. Evans and Mr. Scott Tremain, isn’t that so? 
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1066 A. They were officers of the company when the | 


suit was instituted. 

Q. 17. Do you know how much stock they 
owned each when the suit was begun? <A. I could 
not tell from memory, but by reference to the cer- 
tificate book I could tell you, 

Q. 18. You suppose, however, that they owned 
one share each? <A. 1] think that Evans owned 
more than one share; I think that he owned a 
number of shares. 

Q. 19. The stockholders of New York Phono- 
‘graph Company generally did not know of this 
suit, or that it was to be begun, until some ‘little 


1067 time after it had been instituted? A. I could not 


say what the stockholders knew; if they kept 
informed of the affairs connected with the com- 
pany they knew what was being done. 

Q. 20. Were the stockholders generally taking 
much pains at that time to keep informed of the 
affairs of the company? <A. I saw several of them 
and remember in one instance the stockholder told 
me that he had lost interest in the company to a 
“great extent; that he felt he had been buncoed by 
the Edison crowd, as he called them, and he was 
very indifferent to the matter and did not take 
very much interest in ascertaining what proceed- 


1068 ings were being taken to enforce his rights. 


Q. 21. Who was this stockholder? A. The 
stockholder that I refer to was—I cannot recall 
just now, I cannot recall the particular name now; 
it was one of the stockholders that I interviewed 
when I first became connected with the company. 

Q. 22. Did you regard the New York Phono- 
graph Company as substantially defunct just 
before this suit was begun? A. Not at all. 

Q. 23. Did you suppose its stock was of any value 
at or before the time the suit was brought? 

A. I supposed it was capable of being made of 
value as soon as it took active.steps to enforce its 
territorial rights and its exclusive trade. 
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Q. 24. But until some such action as that, the 1069 


stock was of no value? A. I always knew it was 
of value, but I knew it would not become a matter 
of purchase and sale until some indication was 
given that an effort wonld be made to enforce its 
rights, 

Q. 25. Do you suppose that at or about the time 
this suit was brought, the stock of the New York 
Phonograph Company was worth 25 cents or 380 
cents ashare? A. I suppose its actual value was 
the value to be given it by the successful prosecu- 
tion of its suit under its contracts. 

Q. 26. But you have advised people from time 


to time, have you not, that the stock was not worth 1070 


more than 25 cents or 380 cents a share at the time 
this suit was begun? A. Never. On the con- 
trary, whenever my opinion has been asked I have 
told every person who has questioned me that its 
value ultimately would be about $50 a share, the 
amount that was paid for it by most of the holders, 
and I have never said to anyone that it was worth 
less than that amount. 

Q. 27. You have never said to any one that this 
stock was not worth more than 35 cents a share at 
the time this suit was brought? A. Never. 

Q. 28. Ihave a copy of what purports to be a 
letter from yourself, dated January 14, 1904, ad- 
dressed to Thomas C. Powell, Providence, R. I. 
In this letter it is said: 


x 


‘DEAR SIR: ‘ 

‘Mrs. Sampson, of Boston, sends me your 
letter of inquiry for reply. 

“The value of New England Phonograph 
Company stock at present is very low—about 
85 cents per share—The Edison people are 
paying for it. When the suit of this company 
is concluded, and we get our injunction, we 
expect our stock to be worth at least $50 per 
share. It is now quoted at $15.50 per share; 


1071 
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when we began our suit it, also, was worth — 


about 85 cents per share. The New England 
stock is likely to be uffected in the same way 
when the active prosecution of its suit against 
the Edison infringers is resumed again. Lemuel 
E. Evans has, temporarily, thrown the Board 
of Directors of the New England Co. into the 
hands of the Edison People, which accounts 
for the slow progress in the injunction suit. 
But when the stockholders ascertain how they 
are being sold out, they will throw over the 
present Edison board, and the new board 
elected in their interests, will resume active 
proceedings at law already started. 

Yours truly, . 

(Sgd.) James L. ANDEM.”’ 


Do you admit or deny that you wrote this 


letter? 
(Hands letter to witness.) 


Mr. Hicks : Objected to as improper cross- 
examination of defendant’s witness. 

A. Yes,I wrote a letter which I suppose this is 

a correct copy of in every respect, although this is 

not the original, but it expresses my views exactly, 
and I have no doubt it is a correct copy. 

Q. 29. I should think you say in this letter that 

the New York Phonograph Company stock was 


worth only 35 cents a share when the present suit , 


was begun. What do you mean here if not this? 

A. I mean that was what could be obtained for 
the stock as far as my information went at that 
time; but I have always regarded the value as 
being what I have stated, $50 per share. 

Q. 30. You say in this letter, ‘‘ When we began 
our suit it, also, was worth about 35 cents per 
share.’? What do you mean by this phrase? 

A. I have just explained that 35 cents per share 
was, according to the best of my information, all 
that the Edison people were paying for the stock 
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at that time, although its value was, in my opinion, 
$50 a share and always has been. 

Mr. Hicks ; Complainant objects to the let- 
ter, upon the ground that it relates solely to 
stock of New England Phonograph Company, 
and the questions asked by defendant’s counsel 
are with reference to stock of New York 
Phonograph Company, and the opinion ex- 
pressed by the witness in regard to stock of 
New England Phonograph Company cannot 
be relevant. 

Q. 31. In the phrase last quoted, did you refer 
merely to New England stock, or did you mean 
the stock of New York Phonograph Company ? 

A. The letter is very plain; it requires no ex- 
planation. I referred, as the letter states, to the 
New York Phonograph Company’s stock being 
then quoted at $15.50 per share, and that when we 
began our suit the New York Phonograph Com- 
pany’s stock was worth about 35 cents per share, 

~by which I mean tosay that 35 cents per share was 
about the price the Edison people were then pay- 
ing for it, according to the best of my information. 

Q. 32. 1f Major Funston had come into the New 
York Phonograph Company before you became 
connected with it, he, I assume, had been brought 


1075 


1076 


into the company by Mr. Lemuel E. Evans and 1077 


Mr. Scott Tremain. Do you understand this to 
have been the case? A. I should agree with you 
in that opinion. ° 

Q. 33. At any rate, Major Funston was not found 
by yourself? A. Yes, he was found in the com- 
pany by myself. 

Q. 34. Prior to your connection with the New 
York Phonograph Company, you were connected 
with an Ohio Phonograph Company? A. I was 
President of the Ohio Phonograph Company for a 
number of years. 

Q. 35. The Ohio Company operated under con- 


‘ 


a7 + Se 


Raymond R. Wile 
Research Library 


a: 
361 J 


860 | 
| i » New York Pho- Phonograph Company which company had pur- 1081 
a ee nd . j chased the exclusive right for Ohio, the same 
raven} Fs 7? A. Yes, 1t did. as the New E > - ' ; 
| —s sa ge hio C m yany ever pay any aa. N w York I honogi iph Company had “for 
€ Q 86. Did your Oo 110 oO pe . New y ork, when jts territory was infringed upon 


dividends? <A. It did. 


successive by the National Phonograph Company, and the 
Q. 27. For how long? A. For two successive 


American Graphophone Company and other un- 


~~ 


ars. . : ‘anes authorized companies, had competition to meet 
=“ , , they? <A. lSve aha a fs ‘ 

Q. 38. What years were y with, so that its revenues were very greatly im. 
1893 paired, and it was unable to continue paying 


; i i y begin its 
39. When did the Ohio Company "g ; 
er A. It was incorporated in November, 
1888; began business immediately after. - 
Q. 40. What was the capital stock of your Ohio 
Company? A. agra or 
- 41. What was the highest price 
a r All of its stock that was sold, was sold for 


~ $50 a share, cash. 
‘ Q. 42. These were $100 shares? A. $100 was 


dividends to its stockholders, on accountof the 
unlawful competition of the National Phonograph 
Company and others. : 

Q. 48. You did, however, keep up a kind of 
f its stock? dealer’s business in phonographs, did you not, 1082 
after the Ohio Company had become practically 
defunct? A. The Ohio Phonograph Company’s 
Board of Directors, finding that the business had 
been infringed upon, saw that it could not compete 


€ ‘ " 
the par value. : ki : with the National Phonograph Company at a profit 
+ : in 1893 i 5 ’ aah 
Q. 48. What was = we god sie A At and to save its stockholders from loss, it concluded 
- what would it have ate AA. * : : : —— 
I mean Se aa: I never knew of any stock to se ig g ne apne — - peg at 
the same figure, 990. s Company teing Baa Bt auction and sold to a company called the Edison 
of the Ohio Phonograph pe a Phonograph Company, who carried on the business 
( less than $50.00 a share at any 9 — and tried to compete with the National Phono- 
Q. 44. Is it quoted now = ne nat of Fneitiess, | graph Company, but finally the National Phono- 
A. No, since the ST nec wales | graph Company and Mr. Edison, by blacklisting 
its stock has no quoted aa | eo hall no quoted the Edison Phonograph Company and James L. 1083 
10g0 Q- 45. Since when has this stoc® Andem, its manager, and by bringing suits in the 
market value? A. Since 1897. th about 30 cents United States Courts,' and in the local courts, 
Q. 46. Was it at that time = ae Seale Phone against the Edison Phonograph Company, for using 
a share, like the stock of aed . I think all of | the name Edison Phonograph Company without 
graph Company? A. I —— aaa ec 60 a share | authority, and for so-called infringing of the pat- 
the persons who bought an ps ; er and Wave \ ents of the Edison Phonograph Company of New 
were then holding it at t Races See aes pee , Jersey, succeeded finally in closing up the Ohio 
been holding at the same igure f le at a less Phonograph Company’s successor, by preventing 
« knew any of them to oiier 1h 207 Sah * its getting machines from any of the National” 
figure. Phonograph Company dealers, who refused to sell 
: 3 after 1897 © : V4. 
Q. 47. This Ohio Company, = . York ' goods or supplies to the Edison Phonograph Com- 
was in about the same roo ‘A. Tho -Ohio pany on the ground that the company had been 
Phonograph Company, Bae ee 
if } 
| 
ri : 
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1084 blacklisted, and they had been threatened that if 


they continued to sell goods toit, they would also 
be blacklisted, which means that no goods or sup- 


‘plies or machines would be furnished to them by 


the National Phonograph Company. Under these 
circumstances, the Edison Phonograph Company, 
which was the successor in business of the Ohio 
Phonograph Company, was compelled to put up 
its shutters and go out of business, having been 
forced out in the manner I have described. 

Q. 49. Why didn’t the Ohio Company bring 
suit to enforce its rights, if you thought those 
rights had been infringed upon by Mr. Edison or 


1085 the National Phonograph Company, or any one 


else invading your territory? A. The Board of 
Directors of the Ohio Phonograph Company were 


‘advised by counsel that while they had a good 


case against the National Phonograph Company 
and other infringers, for violation of its contract, 
such suit or suits woald have to be brought in New 
Jersey, and the Board of Directors concluded that 
as steps were probably being taken by the local 
companies in New York and New England, to 
enforce their rights, it would be a better plan to 
allow suit to be brought by these companies in the 
first instance, as they were located at the place 


4086 Where such suit would necessarily have to be 


brought, and they therefore waited and deferred 
bringing suit in the name of the Ohio Phonograph 
Company becanse of the disadvantages that com- 
pany was under by reason of its location in Ohio. 

Q. 50. Didn’t yon personally have considerable 
dealings with the National Phonograph Company, 
that is to say, didn’t you sell phonographs for the 
National Company, or as its agent? A. The Ohio 
Phonograph Company had no dealings at all with 
the National Phonograph Company, but las manager 
of the Edison Phonograph Company, the successor 
of the Ohio Phonograph Company, was compelled 
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to purchase phonographs and supplies from the 1087 


only company which was handling them, the 
National Phonograph Company, or else go out of 
business and I therefore, in the name of the Edison 
Phonograph Company, bought phonographs and 
supplies of the National Phonograph Company for 
some time. 

Q. 51. What was your plan of doing business with 
the National Phonograph Company? <A. It was 
to write the National Phonograph Company at 
Orange, N. J., and order from them phonographs, 
records, blanks, supplies, or whatever else was 
necessary, aud pay them the bills rendered within 
60 days of the time of purchase. 

Q. 52. Did you maintain any particular list of 
prices while you were dealing in the apparatus 
furnished by the National Phonograph Company ? 


: A. Yes, we followed the regular published price 
1st. 


Q. 53. What was your portion as selling agent? 

A. I was never selling agent, but the discount I 
obtained from the National Phonograph Company, 
I think, was about 30 per cent. to 40 per cent. on 
machines, and about 40 per cent. to 50 per cent. I 
think, on records. I cannot remember at this 
length of time the exact figures. 


Q. 54. That is to say, on machines for which 1089 


you obtained a hundred dollars from your custom- 
ers, you received $30 or $40 as selling agent, and 
from $40 to $50 for your portion on records. Is 
that, what you mean by your last answer? A. That 
is about it, I should say; it is well known what a 
discount of 30 or 40 per cent. means, whatever 
that means, I obtained. 

Q. 55. So thai your average profits were about 
$40 on each $100 worth of material sold to the 
customers? A. Not our net profit, because we had 
our expenses to pay, and clerk hire, printing, and 
all of the other expenses necessary to conduct 
any business. 
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1090 Q. 56. At any rate, out of the $190 obtained 


from the purchaser for an amount of material, ‘lie 
National Phonograph Company got about $60.00 
of it, and yon, as selling agent and your sub- 
agents, got about $40 of the hundred? A. That 
would be the result of a discount of 40 per cent. 

Q. 57. Now, if you had been selling or leasing 
this same apparatus under the license agreement 
between. the North American Phonograph Com- 
pany and the Ohio Phonograph Company, how 
much of each hundred dollars obtained from the 
customers would the Ohio Phonograph Company 
have got? A. The phonographs sold to the Ohio 


1091 Phonograph Company by the North American 


Phonograph Company were billed to them at $150. 
each, I think, there being at that time only one 
type of machine, from which a deduction was 
made equivalent to a discount giving them a differ- 
ence in price between $150 and $95, I believe 
which was the amount the Ohio Phonograph Com- 
pany paid for a machine, so that the profit in that 
case would be $55 on $150 machines. 

Q. 58. $55 out of $150 is not much better than 
$40 out of the hundred, is it? A. No, I should 
think not. 

Q. 59. Then what had you to complain of when 


1092 you were getting a- discount of 40 per cent. off 


while dealing with the National Phonograph 
Company? A. We had this to complain of, that 
while dealing with the North American Phono- 
graph Company, under the Ohio Phonograph 
Company’s exclusive contract, we controlled what- 
ever trade in phonographs or business there might 
be in the State of Ohio, and had no competition, 
but after the National Phonograph Company 
entered the field, in violation of our exclusive 
contract, we had innumerable competitors, and 
instead of being the only sales agent for the State 
of Ohio, we had several other competitors to aid 
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us in disposing of machines and supplying the 1093 


demand, and consesequently, without reference to 
the percentage of discount obtained, our business 
was, of course, almost wholly ruined by the 
invasion of our contract rights. 

Q. 60. Do you know that the National Phono- 
graph Company was any particular respector of 
persons? A. It was evidently a particular respector 
of persons when it published a blacklist in which it 
did me the honor to put my name and the Edison 
Phonograph Company and sent it to all the 
dealers in the United States, warning them not to 
sell to the Edison Phonograph Company or myself 


under penalty of they themselves being black- 1094 


listed. 

Q. 61. When was this blacklisting of which you 
complain? A. It came about very shortly after 
the National Phonograph Company went into 
business, I think, and continued along during 


many years; it may be still in force; the last black- 


list I saw still had my name upon it, and I think it 
appeared on all of the blacklists that the National 
Phonograph Company issued for some years. 

Q. 62. Were you much displeased by this 
circumstance? A. I was very greatly displeased 
and embarrassed, because of the fact that as I could 


not purchase any machines of them, when they 1095 


threatened other people from whom I had been 
purchasing, the same blacklisting if they sold to 
me, it resulted necessarily in the endin my being 
unable to obtain any machines or supplies, even in 
a most indirect manner, and as a consequence my 
business was closed up and all of the experience I 
had gained in the sale of machines and supplies 
was of no use to me, because I could not get. the 
goods to sell to the public. 

Q. 63. Had you met all of you obligations to 
the National Phonograph Company for goods 
furnished? A. Owing to the competition that I 
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1096 have referred to, and the fact that the National 


Phonograph Company was giving larger discounts 
tosome of the people in Ohio than I was able to 
obtain, F got behind, and finally was unable to 
meet some obligations that ] had incurred to the 
National Phonograph Company, for the purchase 
of machines, and the National Phonograph Com- 
pany brought suit in the Justice’s Court, by 
dividing up a large bill in three suits, and in that 
way closed me out, closed my store on Race Street 
out, and I was compelled to make an assignment. 

Q. 64. I do not quite understand the reason 
assigned by the National Phonograph Company 


1097 for putting you upon the blacklist. Was it because 


you had not met your pecuniary obligations with 
the National Phonograph Company, or was it 
because you had cut prices? A. It was because I 
had not met my obligations, and I think it was 


_ claimed by them, although it was not the fact, 


that we were selling some goods which we manu- 
factured ourselves in Ohio, such as musical 
records, at a lower price than similar records 
manufactured by the National Phonograph Com- 
pany, were sold at. 

Q. 65. You did notregard this blacklisting, how- 
ever, as anythiug personal to yourself, did you? 


1098 <A. I was compelled to regard it in a personal 


light when my name was mentioned in the list and 
all persons were forbidden selling me machines and 
supplies; it seemed to me exceedingly personal. 

Q. 66. But was this anything more than would 
have happened to anyone who had violated the 
rules of the National Phonograph Company ? 

A. What their motive was has always been to me 
apparent. 1t was to drive me out of business, and 
they finally succceded in doing so. 


Q. 67. But if you had been a quick, active sell- 


ing agent, why should they have wanted to drive 
you outof business; didn’t they want just such 


ne 
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agents? <A. If they had had good business policy 1099 


they would not have driven me out of business, 
bot would hove encouraged me in business. T have 
hever had tlre highest respect for the bu jiness 
management o} the National Phonogray! ¢ 
pany. ; 

Q. 68. You have said that the average discount 
obtained by you as selling agent for phonograph 
machines and records amounted to about $40 out 
of the $100. You understood this to have been 
about the discount allowed all other agents by that 
company? <A. No, as I have stated, better dis- 
counts were allowed other people in Ohio than J 
ever was able to obtain. 

Q. 69. But your discount amounted to about $40 
on the hundred? A. On some supplies, some less 
and some more; but it averaged about $40 I should 
say. 

Q. 70. And this really was as large a percentage 
of profit as you would have had under the original 
contract between the Ohio Phonograph Company 
and the North American Company? _A. Probably 
quite as good, but in the one case we had no com- 
petition, and in the other we had universal com- 
petition, which made all the difference. 

Q. 71. Referring once more to the letter which 
you wrote Thomas C. Powell, January 14, 1904, 
which has been quoted into the record, was this 
letter written on the official letter heads of the New 
York Phonograph Company? A. I think it must 
have been, although the copy does not so indicate. 


Cross-examination by Mr. Hicks: 

x-Q. 72. You say that the Ohio Phonograph 
Company received from the North American Phono- 
graph Company rights identical with those granted 
to this complainant, New York Phonograph Com- 
pany, through its predecessors, The New York 
Phonograph Company and Metropolitan Phono- 
graph Company, is that correct? A. That is correct. 
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1102 x.-Q. 73. The only difference being, as I under- 


stand you, that this complainant acquired the 
right for the whole of the State of New York, and 
the Ohio Phonograph Company acquired the right 
for the whole of the State of Ohio? A. That is so. 

x.-Q. 74. You are familiar with the contracts 
whereby New York Phonograph Company acquired 
this right, are you not? A. lam. 

x.-Q. 75. Isn’t ita fact that the contract whereby 
the Ohio Phonograph Company acquired its rights 
is identical in its provisions with the contracts of 
February 6, 1889 and October 12, 1888, now in evi- 
dence in this suit? A. It is. 


1103. x-Q. 76. So that the rights of the Ohio Phono- 


graph Company were eranted until March 26, 1903, 
and for such further period of time as the North 
American Phonograph Company would have the 
right to grant, would they not? A. They were 
so granted. : 

x-Q. 77. Under the contract the rights of the 
Ohio Phonograph Company are in force to-day, 
are they not? A. They are. 

x-Q. 78. You are familiar with the contract of 
July 1, 1898, made between the North American 
Phonograph Company and New York Phonograph 
Company, known as the ‘‘Suspension Agree- 


4104 ment,”’ and in evidence in this suit, are you not ? 


A. Lam familiar with it. 

x-Q. 79. Did the Ohio Phonograph Company 
entér into a similar Suspension Agreement with 
the North American Phonograph Company ? 

A. No, it did not. 

x-Q. 80. Do you know which of the local pho- 
nograph companies did not enter into that Sus- 
pension Agreement of 18932? A. I know some of 
them; I do not know whether I could state them 
all or not. 

x-Q. 81. Which ones, to your knowledge, did 
not enter into such an agreement ? A. The Ohio 


| 
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} Company, the Columbia Company, the Kentucky 1105 
Company, the Missouri Company, the Minnesota 


Company—I think the Michigan Company, the 
Old Dominion Company, the Louisiana Company 
the Texas, Company, the New Jersey Company, 
the Eastern Pennsylvania Company, the Western 


’ Pennsylvania Company—I think the Illinois State 


Company, Kansas Company, and some of the Pacific 
Coast companies, I think. This is wholly from 
memory ¢ ist in regard t 
ory and I may be mistaken in regard to one or 
two of the companies. 
x-Q. 82. Which of the local phonograph com- 
panies did suspend business in 1893, in favor of 


the North American Phonograph Company, under 1106 


such Suspension Agreement ? A. The New York — 
Phonograph Company, the New England Phono- 
graph Company, and the others I am not sure 
about. There were some others, but I cannot 
definitely name them. 

x-Q. 83. Don’t you know of your own knowl- 
edge that during the years 1893 to 1895, the Michi- 
gan Phonograph Company continued to do business 
independently ? A. I may be in error in including 
the Michigan Company among those who did not 
enter the agreement. It may be that that was one 
of the companies who did. 


x-Q. 84. For the purpose of refreshing your 1497 


recollection, I show you Complainant’s Exhibits 
24 and 25, and ask you to look them over, and see 
whether you cannot state more definitely the com- 
panies that entered into the Suspension Agree- 
ment ? 

(Hands book to witness.) 

A. By referring to the time spoken of, I see con- 
tracts bearing date in 1893, which indicates to me 
that the Suspension Agreement contract was made 
by the Louisiana Phonograph Company, so that 
the Louisiana Phonograph Company did enter 
into such an agreement, although I thought from 
memory that they did not do so. 
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1108 x-Q. 85. Did you have any means of knowing 371 ¥=g 


actually whether each local phonograph company 
Phonograph Works, or the Edison Phonograph 1111 


mentioned by you did or did not enter into a Sus- 
pension Agreement ? A. Only general informa- 
tion obtained in the course of correspondence and 
business with people who were in the same busi- 
ness. 

x-Q. 86. And if your testimony on this point in 
any way conflicts with that of Mr. Lombard, would 
you have any more reason to correct it? A. Mr. 
Lombard would be more apt to be correct, as he 
had personal knowledge of the facts, where my 
statements are only based on general information 


1109 and hearsay. : 


» x-Q. 87. At all events, the Ohio Phonograph 
Company did not enter into such Suspension 
Agreement, and did it keep up its business during 
the suspension period subsequent to July 1, 1893? 

A. It did not enter into such an agreement, and 
it did keep up its business continuously until 1897. 

x-Q. 88. Did the Receiver of the North American 
Phonograph Company respect the rights of the 
Ohio Phonograph Company? <A. Iam unable to 
say, but I think he did, at least I do not recollect 
at this time any violation of our contract from that 
source. 

x-Q. 89. Which one of the local phonograph 
companies, if any, is in business to-day? A. The 
only local phonograph companies of the original 
thirty-two companies that are to-day in business 
are the New York Phonograph Company, the New 
_ England Phonograph Company, and the Columbia’ 
Phonograph Company. 

x-Q. 90. What I mean is, which one of the local 
phonograph companies is to-day in full possession 
of its territory, and in full exercise of the rights 
granted to it by the North American Phonograph 
Company, without invasion by the National Pho- 
nograph Company, Thomas A.-Edison, the Edison 
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Company? A. Only one, the Columbia Phono- 
graph Company. 

x-Q. #1. How do you explain that the Columbia 
Phonograph Company has maintained itself in the 
full possession of its rights? A. By the fact that 
the Columbia Phonograph Company has had 
special relations with the American Graphophone 
Company, and has been able by promoting the 
graphophone to carry on its business and maintain 
its territory, at a time when the phonograph busi- 
ness—that is, the phonographs made by Mr. Kdi- 
son at his works, were not being promoted by the 


North American Company, and in this way they 1112 


were able to tide the business along by handling 
graphophones almost exclusively, under the priv- 
ileges they obtained from the American Grapho- 
phone Company, and maintain a profitable business 
in their own territory. 

x-Q. 92. Is the phonograph business being pro- 
moted to-day by the successor of the North Ameri- 
can Phonograph Company, the National Phono- 
graph Company, through any local phonograph 
company? A. It is not. 

x-Q. 93. Do you know of any promotion in the 
phonograph business by the National Phonograph 


Company through any local phonograph company 1113 


that derived its right from the North American 
Phonograph Company, subsequent to the time when 
the assets of the North American Phonograph Com- 
pany were transferred to the National Phonograph 
Company? <A. I do not. r 

x-Q. 94. Isn’t it the fact that the National Pho- 
nograph Company has invaded the territory of 
every local phonograph company that derived its 
rights from the North American Phonograph Com- 
pany, except the territory of the Columbia Phono- 
graph Company? A. It is the fact. 

x-Q. 95, What is the territory of the Columbia 
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1114 Phonograph Company? A. The District of Colum- 


bia, and the States of Maryland and Delaware. 
x-Q. 96. Prior to the transfer of the assets of 
the North American Phonograph Company to the 
National Phonograph Company in February, 1896, 
by the Receiver, didn’t the Receiver conduct the 
business throughout the United States. A. Hedid. 
x-Q. 97. And prior to the appointment of the 
Receiver on August 21, 1894, didn’t the North 
American Phonograph Company conduct the busi- 
ness throughout the United States? <A. It did. 
x-Q. 98. From whom has the Columbia Phono- 
graph Company received its supplies for thé pur- 


1115 poses of its business? A. It deals mostly in grapho- 


phonesand graphophone supplies. It has thesame 
source for obtaining supplies of phonographs that 
the other local companies have, but how it has 
availed itself of that method I am unable to say. 

x-Q. 99. Has the National Phonograph Company 
recognized the sole and exclusive right of the Col- 
umbia Phonograph Company for its territory? | 

A. It has been compelled to under two injunc- 
tions in Washington and Baltimore. 

x-Q. 100. The fact is, then, that the National 
Phonograph Company sought to invade the terri- 
tory of the Columbia Phonograph Company? A. It 


1116 did, and established an agency there some time in 


| 
| 


1901, I-think, and the Columbia Phonograph Com- 
pany immediately applied for an injunction, ob- 
tained it, the National Phonograph Company ap- 
pealed, and the Court of Appeals of the District of 
Columbia affirmed the injunction, and I understand 
the samecourse was pursued at Baltimore, where a 
dealer there was established by the National 
Phonograph Company, immediatelyenjoined by the 
Columbia Phonograph Company, the case appealed, 
and the Court of Appeals there affirming the in- 
junction, so that to-day and always the Columbia 
Phonograph Company has been able to maintain 
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its exclusive rights for the sale of phonographs, 1117 


graphophones and supplies in its territory, with 
no interruption except these attempted cascs of 
infringement by the National Phonograph Com- 
pany, which were unsuccessful. 

x-Q. 101. You have said that graphophones and 
supplies were furnished by the American Grapho- 
phone Company tothe Columbia Phonograph Com 
pany, and that thereby the Columbia Phonograph 
Company was enabled to tide over a certain period 
of time. Was the time referred to by you subse- 


quent to Febrnary 18, 1896? A. It was from Feb- , 


ruary, 1896, on until the phonograph business was 


placed upon a good basis by the fact that Mr. Edi- 1118 


son made great improvements to the phonographs, 


’ which made them marketable and more in demand 


than had been the case up to the time of the North 
American Phonograph Company being put into 


hands of a Receiver. 


x -Q. 102. Subsequent to February, 1896, do you 
know of any local phonograph company that was 
supplied with phonographs and supplies? <A. I 
do not. 

x-Q. 103. Have you had experience with the 
graphophone? A. I have. 

x-Q. 104. Wherein does the graphophone differ 


from the phonograph? <A. It is a much coarser 1119 


instrument; I have compared a phonograph toa 
fine steel pen, and a graphophone to a very coarse 
lead pencil as an illustration of the delicacy of the 
two machines. With the phonograph the dia- 
phragm is rigid and the vibrations are received and 
produced by a little stylus which is movable, 
whereas, on the graphophone the whole diaphragm 
and arm has to move in order to record or repro- 
duce sound, which renders it less sensitive. 

x-Q, 105. Which was the better machine in Feb- 
ruary, 1896, the phonograph or the graphophone? 

A. The phonograph has always been, in my opin- 
jon, the better machine, and is to-day. 
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x-Q. 106. Isn’t it the fact that all the fundamen- 
{ul inventions relating to the phonograph and 
graphophone were made prior to February 18, 
18962 A. That is my opinion, that they were. 
But there have been improvements in parts of th: 
machines more recently, which have added very 
greatly to their value. 

x-Q. 107. What recent improvements do you 
refer to? A. The form of the phonograph dia- 
phragm has been changed, rendering both the re- 
cord diaphragm more sensitive and the reproducing 


* diaphragm also more sensitive, besides which the 


method of reproducing musical records has been 


1121 entirely change! within the last two or three years, 


so that records that were formerly duplicated by 
mechanical process of transfer are now moulded or 
cast from an original, which allows of a better 
original record being taken. and also an unlimited 
number of reproductions of a higher character than 
was possible under the old method, and, as I under- 
stand it, at less expense. , 

x-Q. 108. When the National Phonograph Com- 
pany succeeded to the rights of the North Ameri- 
can Phonograph Company. do you know of any at- 
tempt made by that company to carry on the pho- 
nograph business in accordance with the terms of 


1122 the contracts previously made by the North Ameri- 


can Phonograph Company with the local phono- 
graph companies? A. I do not know of any such 
effort being made by the National Phonograph 
Company. , . 

x-Q. 109. Did you ever hear of any recognition 
of any kind by the Nations! Phonograph Company 
of the rights of the local phonograph companies 
acquired from the North American Phonograph 
Company? <A. I never dis. 


Re-DIRECT T=STIMONY. 


By Mr. Buckingham: 
R.-D. Q. 110. You have just alluded to some 
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modern improvements in the phonograph which 1123 


have in your opinion added greatly to its commer- 
cial value; but have not referred to the spring 
motor apparatus. Did you forget this feature, or 
didn’t you include it in the same catagory? A. The 
application of the spring motor as a motive power 
for phonographs was a very great improvement, 


andthe present success of the phonograph is the 


result toa great extent of the improved spring 
motors which are now in use, and which enable the 
phonograph to be used without the necessity of 
using storage batteries, as was the case when the 
local phonograph companies were actively engaged 


in the business. In fact, if the spring motor had 1124 


then been supplied the local companies, and the 
improved methods of making records had been 
given to them, as they had a right to expect they 
would, and as they were always told they would 
be eventually supplied, they would no doubt all of 
them have done a fine business and been able to 
declare dividends upon their stock, but the ma- 
chines and records furnished to the local compan- 
ies, by the North American Phonograph Company 
were so imperfect and inferior that the public 
would not accept them to any great extent, and as 
a result the local phonograph companies were un- 


able to conduct their business profitably, and could 1195 


not continue business without a great loss finan- 
cially. 

R.-D. Q. 111. But imperfect as the phonograph 
was, without the improved spring motor and the 
new method of moulding records, the phonograph 
as a whole, as I understand you, was decidedly 
superior to the graphophone? <A. I always so 
considered it. 

R.-D. Q. 112. You did give Mr. Edison the credit 
of beating the graphophone people at any rate, even 
if he did not furnish the last refinements which 
have since come to the phonograph? A. I have 
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1126 always claimed and maintained and advocated the 


theory that the phonograph was a better machine 
in every respect than the graphophone. 

R.-D. Q. 1138. Who got up the spring drivi»; 
apparatus for the phonograph; was if Mr. Edison 
or some one else? A. The first spring moiors that 
I ever heard of were made in Chicago by the Chi 
cago Talking Machine Company, which was a 
company, I think, acting under a license of the 
Chicago Central Phonograph Company, and which 
had the exclusive right to handle the City of Chi- 
cago and Cook County; that was a very imperfect 
spring. It consisted of only one spring, and the 


1127 governor was very imperfectly constructed, but 


with all its defects the public, who were looking 
for some kind of a spring motor, began purchasing 
them, and we, the Ohio Phonograph Company, 
suggested to the North American Phonograph 
Company the advisability of having proper spring 
motors made, but we were told by the North Amer- 
ican Phonograph Company that Mr. Edison had 
said that no spring motor could ever be made with 
a proper governor to run the phonograph so evenly 
that musical reproductions could be satisfactorily 
produced, and the only spring motors we were 
able to obtain for a year or two were those which 


1128 we obtained from Chicago. Of course, it is very 


evident that Mr. Edison must have changed his 
opinion very much since that time on this sub- 
ject. 

R.-D. Q. 114. Now, if the Ohio Phonograph 
Company was unable to keep up its business from 
the fact that the National Company would not fur- 
nish at phonographs, why didn’t it go over to 
graphophones? As I understand it, your contract 
between the North American Company and the Ohio 
Company gave the Ohio Company for the territory 
of Ohio the exclusive right to the use of grapho- 
phones, or at least the exclusive right to lease and 


377 


sell them? A. The Ohio Company had sold both 1129 


phonographs and graphophones and phonograph 
supplies and graphophone supplies, but it found 
that the public preferred the phonographs and 
supplics, and consequently it devoted more of its 
attent on to that branch of its business than it did 
to the graphophone and supply branch of its 
business. 

R.-D. Q. 115. In short, you were unable to do a 
businessin talking machines with the graphophone 
isthatit? A. If there had been only one machine, 
and that the graphophone, no doubt we could have 
done a good business with that alone, but as we 


had the choice of both machines, and the public 1130 


seemed to prefer the phonograph, we naturally 
endeavored to meet the wants of the public, and in 
that way relied more upon the phonograph than 
we did upon graphophones to supply the demands 
of the public. 

R.-D. Q. 116. The graphophone in more recent 
years, however, seems to have become a pretty 
good machine? A. That is not my opinion. 

R.-D. Q. 117. But the graphophone people seem 
to have adopted about all of Mr. Edison’s inven- 
tions; why should not they make a good machine? 

A. There is no reason if they have adopted his 


inventions why they could not havea good machine, 1131 


RD. Q. 118. Along in 1892, 1893 and 1894 
did you understand that the Graphophone Com- 
pany contended that the rights of the North 
American Phonograph Company to the grapho- 
phone had been abrogated or rescinded by or owing 
to some default of the North American Company? 

A. I do not know what their views were. 

R.-D. Q. 119. Did you take pains to find out 
whether the rights of the Ohio Company in the 
graphophone were still in existence? A. Not par- 
ticularly. 

R.-D. Q. 120. Why was this; was it because 
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1182 the graphophone was not worth the trouble? A. It 
was because, as I have stated, the demand seamed 
to be almost wholly for phonographs and wot for 
graphophones. 


Re-cross-excamination by Mr. Hicks : 

R.-C. Q. 121. Did the National Phonograph 
Company ever offer to supply the Ohio Piouno- 
graph Company with graphophones? A. It did 
not. 

R.-C. Q. 122. Was it your understanding that 
the North American Phonograph Company had 
no direct contract with the American Graphophone 
Company, but that the North American Phono- 
graph Company was supplied with graphophones 
by Jesse H. Lippincott, who did have a contract 
with the American Graphophone Company ?. 

A. That has always been my understanding. 

R.-C. Q. 123. So that whatever rights the North 
American Phonograph Company could grant to the 
local phonograph companies were rights which it 
acquired with its contract with Lippincott in a 
previous contract with the American Graphophone 
Company? <A. They were. 
~ B.-C. Q. 124. Do you know whether Mr. Lippin- 
cott became insolvent and made an assignment in 
1891 or thereabout? A. I-have so understood it. 

R.-C. Q. 125. Isn’t it the fact that after Mr. Lip- 
pincott made his assignment the North American 


1133 


1134 


Phonograph Company ceased to deal in grapho- 


phones? A. I believe they did cease. 

R.-C. Q. 126. Did the local phonograph com- 
panies have the right to get their supplies from any 
company or person other than the North American 
Phonograph Company? <A. They did not. 

R.-C. Q. 127. Do you know of any, way in which 
the local phonograph companies could have ob- 
tained graphophones and supplies therefor if the 
North American did not furnish them? 

A. Notunder theircor cts. 
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R.-C. Q. 128. If the local phonograph companies 1135 
to-day were to make a demand for graphoj)}oncs 
and supplies therefor would they not, under {}\ei) 
contract, be required to make such demand f+.) 
the successors of the North American Phiono- 


graph Company? A. That is the only way in 


which they could make any demand. 

R.-C. Q. 129, And do you know of any succes 
sor of the North American Phonograph Jompany 
dealing in graphophones or supplies or right to fur- 
nish them? A. I do not. 

R.-C. Q. 1380. Did Mr. Edison, or the National 
Phonograph Company, or the North American 
Phonograph Company, during Mr. Edison’s Presi- 1136 
dency, undertake to protect any of the local phono- 
graph companies against invasion by the Ameri- 
can Graphophone Company? <A. Not that I am 
aware of. 

R.-C. Q. 131. Do you know whether the business 
of the Columbia Phonograph Company has’ been 
profitable? A. I understand it has been very 
profitable. 

R.-C. Q. 132. If the Columbia Phonograph Com- 
pany in the full exercise of its rights could doa 
profitable business in its territory, do you know of 
any reason why any other local phonograph com- 
pany, with the full exercise of its rights, could not 1137 
have done a profitable business? A. I do not 
know of any reason. 

R.-C. Q. 133. Do you know whether the busi- 
ness of the National Phonograph Company has 
been profitable? A. I understand it has been very 
profitable, also. 

R.-C. Q. 134. And that company began business 
in 1896, did it not? A. It did. 

R. C. Q. 185. Do you know of any reason why 
in 1896, if the local phonograph companies had 
been protected in the exercise of their rights, the 
bnsiness to be done by them in phonographs and 
supplies could not have been made profitable? 
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1128 A. It would have been exceedingly profitable in 


Ohio if that company had been protected in its 
exclusive rights; it had already declared two divi- 
dends, as I have stated, on its large capitalization 
of $1,000,000, and if it had been protected in its 
exclusive rights by the National Phonograph 
Company, it would, in my opinion, have been 
able to declare yearly dividends of an increasing 
amount from that time to date. 

R-C. Q. 136. Did you mean to say that there 
was any such defect in the phonograph or in the 
graphophone in 1896 that a profitable business 
could not have been conducted by the local phono- 


1139 graph companies in those instruments, or in either 


of them? A. The machines, though far inferior to 


‘what they are at the present day, would still have 


been very profitable to all the local companies if 
the local companjes had had the exclusive right 
within their territory to handle them as their con- 
tracts provided for, notwithstanding their imper- 
fections. 


R.-C. Q. 137. Is it the fact that the phonograph 


of 1896 was as perfect a machine as the phono- 
graph is to-day in its essential features? 

A. Practically, although there have been im- 
provements in the diaphragms, but the chief 


1140 improvements have been in the spring motors and 


in the moulded records. 

R.-C. Q. 138. Is the spring motor any essential 
part of the phonograph? A. Itis not; it is nota 
part of a phonograph proper, asI understand it, at 


R.-C. Q. 189. Comparing a phonograph run by 
spring motor with a phonograph run by a battery, 
isn’t it true that the best and most successful 
phonographs sold by the National Phonograph 
Company to-day are battery phonographs and not 
the spring motor phonographs? A. The highest 
and best type of phonograph to-day is the electric 


a NC iT NN A ee NTC 


- es OE A ‘ 


381 : 
motor phonograph, which is operated by a storage 1141 
battery or by the direct electric current; that is 
the kind I am using to-day personally, and I 
would not have any other type myself than that. 

K.-C. Q. 140. The spring motor phonographs 
are the cheaper grade phonographs, are they not? 

A. They are all of the cheaper grade. 

R.-C. Q. 141. And the use of the spring motor 
has caused the phonograph to be distributed more 
widely because of its cheapness? <A. Because of 
its cheapness, and the fact that it can be used 
without having to attach a battery. 

R.-C. Q. 142. Now, referring to the uses of the 
phonograph to-day, do you know whether the 1142 
phonograph is used for dictation purposes to-day? 

A. It is, but to a comparatively limited extent; 
the graphophone is used more for commercial pur- 
poses to-day than the phonograph. 

R.-C. Q. 143. Are not the phonograph and 
graphophone essentially one instrument called by 
a different name? A. They are both talking ma- 
chines, and the general public does not know one 
from the other. 

R.-C. Q. 144. Do you know of any essential dif- 
ference in principle between the graphophone and 
the phonograph? <A. Only in the methods. 

R.-C. Q. 145. The graphophone originally did 1143 
the cutting of a record upon a wax cylinder, did 
it not? A. That was the way. 

R.-C. Q. 146. And the Edison phonograph 
to-day cuts the record by means of a cutting stylus 
into a wax cylinder, does it not? <A. It does. 

R.-C. Q. 147. Isn’t, then, the Edison phonograph 
and graphophone in that sense the same? A. Itis. 

R.-C. Q. 148. Isn’t the phonograph and the 
graphophone adapted for commercial use? 

A. Both of them; I have used the phonograph 
for commercial use myself, but owing to the fact 
that the graphophone people have made a specialty 
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1144 of the commercial machirtie, they have succeeded 
in putting out more of the graphophones than the 
phonograph people have of the phonographs. 

R.-C. Q. 149. Do you know whether those per- 
sons who have attempted to use the graphophone 
and phonograph for dictation purposes have difli- 
culty in so doing? <A. No, if they use it properly, 
except they have to take some pains to make a 
proper record; they must have some mechanical 
skill. 

R.-C. Q. 150. Do you know of the use of the 
phonograph or graphophone by any court steno- 
graphers in the United States Circuit Court? 

1146 A. Yes; Mr. Ormsby uses the graphophone for 
dictation purposes and has the typewritten copy 
made from the cylinders which are listened to by 
the typewriter operators, and in the West, 
especially in Chicago, there is a very extended use 
of the talking machine, both phonograph and 
graphophone. Houses like Montgomery, Ward & 
Company, Marshall Field & Company, and others, 
use them on a very large scale for dictation pur- 
poses. I have seen them in operation where there 
were 50 or 60 of the machines used for dictation 

_ purposes, and probably half that number of tran- 
scribers on machines of the dictations made to the 

1146 machines. 


Re-direct examination continued. 


By Mr. Buckingham: 

R.-D. Q. 151. Do you happen to know of any 
patents owned by the Graphophone Company re- 
lating to the method of making these phonograph 
or graphophone records? A. I do not myself. 

R.-D. Q. 152. Did you ever hear that there were 
some such patents? <A. Yes, I have heard fre- 
quently that there were. 

R.-D. Q. 153. Did you understand that Mr. 
Edison could not go on with the phonograph busi- 
ness without getting a right under these patents? 
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A. I never went into it specially; I have heard 1147 
several theories, but I have never investigated 
them; J was more interested in our being able to 
enforce our exclusive rights than I was in the 
patent rights of the case. 

R.-D.. Q. 154. Ji was generally and popularly 
understood that Mr. Edison was obliged to get 
some such right from the graphophone company ? 

A. I could not say. 

R.-D. Q. 155. Now, if the electric motor phono- 
graph was the best, as you assume it to have been, 
and to be up to this time, why were the spring 
motors desirable? A. Because they were cheaper 
and more easy to handle, could be carried about 1148 
without necessity of having a storage battery. 

R.-D. Q. 156. The great cheapness of the phono- 
graph is very largely due to the spring motors? 

A. It is. 

R.-D. Q. 157. And its wide adoption? A. That 
is owing to the cheapness, and the fact that dealers 
now have adopted a system of selling these cheap 
phonographs on a weekly installment plan, which 
enables a great many persons to buy them on the 
payment of a dollar a week and upwards, while 
the local companies were compelled to charge a 
lump sum and had no such system of easy pay- 
ments? 1149 


Adjourned at 2.45 to 3.45. 


Met pursuant to adjournment at 3.45. 


Appearances same as at morning session. 


ALEXANDER C. CLERIHEW, being duly 
sworn On behalf of defendant, testified as follows: 


Direct exvamination by Mr. Buckingham: 
Q. 1. Please state your age, residence and occu- 


D.C, 
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1150 pation? A. Iam fifty-one years of age; reside at Q. 8. And are you able to state that this report 1153 


. 117 Ogden Avenue, Jersey City, N. J., and occu- 


pation is certified public wecountant. 

Q. 2. Teall yourattention toa typewritten docu- 
ment of twelve pages, entitt'ed inthis case ‘‘ Defend- 
ant’s Exhibit No. 10, March 29, 1904.°’ Please 
state whether you havealready seen this document, 


was rendered to the New York Phonograph Com- 


pany at the date which the paper bears, namely, . 


July 12, 18992 A. Yes. 

Q. 9. What impression did you set as to the 
condition of the New York Phonograph Company 
while preparing this report? A. We took the figr- 
ures as we found them; we saw there was a loss, 
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and if so, what you know of it? A. This exhibit, 
as you now show it, I see isa copy, but the original 
was written by our firm. I saw this at the time 
this report was written, July, 1892, and together 
with Whitehead we made up the report, after 
going through the books together; I think Mr. 


1151 Briggs ‘was there two days, too; but I know we 


made up that report together. 

Q. 3. At any rate, you had to do with the prepa- 
ration of this report? A. Yes, I did. 

Q. 4. Under what circumstances did you make 
this report, orat whose request? A. At the request 
of Mr. Townley Haines; he was addressed as the 
President, but was not the President; it was at 
the request of Mr. R. Townley Haines; he was the 
Treasurer at that time. I think he wrote us a 
letter stating that they agreed to accept our ser- 
vices at a certain price, but whether it was signed 
by the Company or was signed by the President I 


1152 do not know, because we never saw anybody there. 


q. 5. It was at the request of Richard Townley 
Haines? A. Richard Townley Haines, he is now 
deceased some time. _ 

Q. 6. Are you able to recognize the subject-matter 

of this report throughout as matter prepared by 
yourself or by your associates? A. Yes, by the 
general phraseology and by the manner the work 
i ). 
° — your firm, Whitehead, Clerihew & 
Briggs, paid for the work of preparing this report 
by the New York Phonograph Company? A. Yes, 
sir, we were. . 


and we tried to analyze where the loss came in, at 
which period. 

Q. 10. Just what do you mean by the statement 
that there was a loss; do you mean a loss in the 
running expenses of the company? A. Yes; there 
was a depreciation in there—I will refer to one 
section—we saw that the surplus was less than the 
year before, than the period prior to this time, 
which is shown on a certain page here. 

Q. 11. Did your firm or any member of it, ren- 
der any subsequent report with reference to the 
affairs of the New York Phonograph Company ? 

A. There was a report of some kind after this, 
but I did not make the report personally; I was out 
ef the city at the time. 

Q. 12. Which member of your firm did make it? 

A. Mr. Whitehead. 

Q. 13. Do you recollect what this subsequent 
supplemental report was about? 


11 
Mr. Hicks : Objected to as calling for the 


contents of a written document not produced ; 
the report itself being in the hands of the de- 
fendants in this record. 
Mr. Buckingham: Defendant’s counsel re- 
grets to say that he has not this report. 
A. Tonly know from a general Statement; my 
partner told me that there was a loss; I do not 


know the figures; I know they did not pay us our 


bill, anyway. 
Mr. Hicks : Objected to as hearsay. 


Q. 14. Your bill was paid for the first report? 
A. Yes. 


1164 
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« ; 1156 QQ. 15. That is the report which is in evidence 
here as Defendant’s Exhibit No. 10? A. Yes. 
Q. 16. But your firm was not paid for the subse- 
cs quent or supplemental report? A. No, sir. 
Q. 17. Why was that? A. We tried several 
times to collect it, but Mr. Haines and Mr. Fahne- 
c stock said it would come out all right, but they 
never got the assets to pay it. 

Q. 18. Then they didn’t refuse to pay for the 
report because they thought the work unsatisfac- 
tory? A. No; Mr. John P. Haines and Mr. 
Fahnestock both said it would be paid probably, 

. that they could get it, but we got tired of asking. 
1157 Q.19. You understood that the company was 
defunct and unable to meet its obligations? 
Mr. Hicks: Objected to as leading and 
highly improper. 
A. Yes. 


Cross-ecamination by Mr. Hicks : 
x-Q. 20. You have in your hands a paper marked 
E , ‘‘ Defendant’s Exhibit 10,’’ with reference to which 
‘ ; you have testified. Do you find your signature 
upon that paper? A. It is signed Whitehead, 
Clerihew & Briggs; it is typewritten here; we 
never sign in typewriting. 

x-Q. 21. You don’t find your signature or the 
signature of your firm upon that paper, then, do 
you? A. You mean a hand-written signature? 

( ee x-Q. 22. Yes? A. No, not in this. 

x-Q. 23. Now, what do you find? A. I find at 
the end, ‘“‘ Whitehead, Clerihew & Briggs, mem- 
bers of the American Association of Public Ac- 
countants.”” : ; 

x-Q. 24. And that is in typewriting, is it not? 

/« A. Yes. 

x-Q. 25. Was it the custom of your firm or of 
yourself to send in a report without your signa- 
ture? A. The original copy was always in our 
signature. 


1158 
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x-Q. 26. The paper you have before you is not 1159 
the original report, is it? A. I would not say it 
was that; if it was that—that is, the original re- 
port, it would have the written signature upon it, 
as a natural consequence. é 

x-Q. 27. Now, isn’t it the fact that you never 
saw that paper, Defendant’s Exhibit No. 10, be- 
fore to-day; I refer to this specific paper in your 
hands marked ‘‘ Defendant’s Exhibit 10’? 

A. The original I did, of course, but if you mean 
these particular pieces of paper, I should say no. 

x-Q. 28. Isn’t it the fact that that typewritten 
copy was not made in your office? A. I do not 
know as to that. 1160 

x-Q. 29. Can’t you tell from the printed letters 
and the color of the ink, and from the paper, that 
Defendant’s Exhibit 10 did not come from your 
office? 

Mr. Buckingham: Objected to as frivolous 
and calculated merely to waste time. 

A. From the phraseology of the whole thing, I 
believe this to be acopy. Icould not tell that now, 
at this time, because that work was done outside, 
probably ; I could not remember that; I could not 
tell that now. 

x-Q. 30. If you did not have that paper before 
you, would you able to state any of the figures 4461 
thereon set forth? A. I would require the books. | 

x-Q. 31. You do not know, aside from this 
paper, that the New York Phonograph Company 
was doing the amount of business set forth in that 
paper? A. In a general way my memory serves 
me, this must be about right, because I know of 
certain things that was there that no one would 
have known except they were there; no one 
could have copied an act of fiction there in certain 
figures, I refer particularly to where it states that 
certain amount about the registration of the stock. 
The Central Trust Company was charged with hold- 
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1162 ing 24,496shares; Winslow, Lanier & C»pany,who 


were their transfer agents, had registered 25,000; 
I'went to both of those places myself, personally, 
the Central Trust Company and also to Winslow, 
Lanier -& Company, about the transfer on their 
books, and they adjusted it afterwards, 1 think; 
the Central Trust Company had made an error of 
four shares, or something; I went to the oflices of 
both these companies. 

x-Q. 32. And, although you never saw this paper 
before, from that circumstance you think you can 
recognize the entire subject matter of that report? 

Mr. Buckingham: Objected to as con- 
taining an inference not warranted by the 
witness’ testimony. The witness has not said 
that he never saw this paper. 

A. Yes; well, I should say yes. 

x-Q. 33. What is there in the statements relat- 
ting to Winslow, Lanier & Company and the Cen- 
tral Trust Company, which enables you to state in 
dollars and cents the amount of business done by 
the New York Phonogragh Company in the year 
1892? <A. I can state by this statement. 

x-Q. 34. All you mean to say is, is it not, that 
you recollect that in the original report there was 
something in regard to Winslow, Lanier & Com- 


1164 pany and the Central Trust Company? <A. Yes. 


x-Q. 35. Do you mean to ‘say anything more 
than that? A. I know that there was an account 
called the Metropolitan Phonograph Company on 
their books. 

x-Q. 36. For what period of time was this re- 
port rendered, do you recollect? A. It states 
there. , 

x-Q. 37. But aside from the paper, for what 
period of time was this report rendered, according 
to your present recollection? A. There is a state- 
ment of assets and liabilities of the two different 
periods, one at six months up to July, 1892, anda 
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one at Jannary 1, 1892. We had to go back some 1165 


distance to aljust the apparent loss during a cer 
tain period. 

x-Q. 38. Do you recollect what books you ex- 
amined? A. We usually examine all the books 
that is given to us. 

x-Q. 39. Iam not asking you what you usually 
do; have you any recollection about these books? 

A. I recall some of them, I know we examined 
the cash-book, and the ledgers, and I remember 
one or perhaps two ledgers, and I think the 
original invoices and the sales-book.’ 

x-Q. 40. Do you recollect the entries of the 


trade account of the New York Phonograph Com- 1166 


pany? A. I would not unless I saw the figures; I 
could not remember 12 years back without seeing 
the figures. 

x-Q. 41. And if this Defendant’s Exhibit 10, is 
not the original report which you made. you do 
not know whether the statements contained in 
this paper are correct or incorrect, do you? <A. I 
would have to have time to look it over to prove 
that probably. 

x.Q. 42. And if you do not recollect the trade 
account of New York Phonograph Company aside 
from this paper, how can you tell whether the 


statements contained in this paper are correct, if 4467 


this is not the original report? 

Mr. Buckingham: Objected to as frivolous 
and wholly immaterial. The witness is merely 
called upon to identify the paper. 

Mr. Hicks ; Complainant’s counsel replies 
that the witness has not identified the report; 
he has given no evidence to show that he 
ever saw the report before. 

Mr. Buckingham: Defendant’s counsel 
would suggest that if complainants are not 
satisfied with this report as a correct copy of 

‘ the original, they should produce the original. 
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Mr. Hicks: As the papers of New York 
Phonograph Company have been taken pos- 
session of by defendant, National Phono raph 
Company, the production of the original should 
be made rather by defendant’s counsel, if it is 
in existence. 

Mr. Buckingham: The minutes of the New 
York Phonograph Company which have been 
produced in this case in the course of the de- 
position of Mr. John P. Haines, show that 
this particular report was made for the benefit 
of the various directors of the company, and 
presumably for the large stockholders as well. 
For instance, among the minutes of July 12, 
1892, which have been copied into the record, 
is the following: ‘‘The Auditor’s report was 
read, approved and accepted. Moved by 
Chas. A. Cheever, seconded by Richard Town- 
ley Haines, and carried, that a copy of said 
report be furnished to any director of this 
company who may request a copy of the 
same.’’? Obviously, the copy which has been 
produced in evidence was one of the copies 


‘furnished some one of the directors or one of 


the stockholders. Defendant’s counsel as- 
sumes, of course, that the original of this re- 
port, if there is any paper to be considered 
more an original than the present document, 
is still in the hands of the New York Phono- 
graph Company and. accessible to complain- 
ant’s counsel. 

Mr. Hicks: Complainant’s counsel replies 
that the papers of New York Phonograph 
Company have been seized by the agents of 
National Phonograph Company, and such 
papers as were deemed of value to the National 
Phonograph Company have been retained by 
it and its agents and counsel. No such orig- 
inal report remains in the possession of the 
New York Phonograph Company. 


vues 


Mr. Buckingham: YDefendant’s counsel 1171 


would inguire of complainant’s counsel if he 
has made or caused to be made a search for 


- this paper? 


Mr. Hicks: Complainant’s counsel under- 
stands that a very serious scare! has been 
made by the oflicers of New York Phono 
graph Company for all papers and documents 
of the company, and no such report has by 
them been found. Complainant’s counsel fur- 
ther replies that the minutes of New York 
Phonograph Company do not refer to this 
particular report, but to a report, and as this 
paper has been produced by counsel for defend- 
ant, without any explanation of how it came 
into the possession of defendant, complainant 
is not willing to accept the paper as correct 
unless positively shown to be correct. 

Mr. Buckingham: Probably complainant’s 
counsel will admit that this paper might have 
been obtained otherwise than by an illicit 
taking. 

Mr. Hicks: Thatis not the understanding 
of complainant’s counsel. 7 

Mr. Buckingham: That is to say, even if 
every director and stockholder was entitled to 


acopy of this paper, complainant’s counsel 1173 


would still insist that it had been stolen. 

Mr. Hicks: The history of this paper can 
readily be shown by defendant’s counsel, but 
it having been admitted upon the record that 
it was found among the papers of Mr. Hayes, 
and the record showing that Mr. Hayes was a 
co-operator with Evans and others, who took 
possession of the papers of New York Phono- 
graph Company, the presumption is thatany 
papers of New York Phonograph Company in 
possession of defendant, are not rightfully in 
such possession. 
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Mr. Buckingham: But Evans himself was 
a director of the New York Phonograph Com- 
pany. Why should he have bothered himself 
to steal one of these reports, when according 
to the minutes which have just been read he 
was entitled to a copy? 

Mr. Hicks : There is no such evidence in the 
case, and Evans was not a director of the com- 
pany at the date of this report, 1892, nor for 
several years subsequent thereto. 

A. From the general set-up of that paper, it looks 
to me as if it must have been from the original, 
because that was the way we set up our reports at 


1175 that time; the form in which we set them up. 


x-Q. 43. You think the form is all right? A. I 
think the form is exactly the way itis. JT remem- 
ber the rule at that time. 

x-Q. 44. And because the form seems correct, 
you infer that the subject is correct? A. I do not 
infer anything, I believe the subject-matter is cor- 
rect. 

x-Q. 45. What do you base your belief on? 

A. On the general phraseology of the report; the 
method of expression and writing of the report. 

x-Q. 46. Do you express figures in a way dif- 
ferent from the way in which other persons express 


1176 them? <A. No, figures are always just figures. 


x-Q. 47. Whether the figures are correct you 
do not know, do you? A. If that is a copy of the 
report, the figures must be correct. 

x-Q. 48. And if it is not a copy of the report, 
then you do not know, do you? A. Of course, 
nobody can answer that question, 12 years ago. 

x-Q. 49. In this report is set down ‘‘ Capital 
Stock, par value, $2,600,000”? and then Surplus 
A-C, as at January 1, 1892, $127,586.60, and then 
Less loss on 6 M. trade to date, $12,986.45. Does 
that mean that on January 1, 1892, New York Pho- 
nograph Company had a surplus over and above its 
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capital stock of $127,586.60? A. That was a book 1177 
value, assuming that the patent rights and privi- 
leges was worth that money. 

x-Q. 50. And if you made this report, ‘you made 

it on the assumption that the patent rights were 
worth that amount? <A. That was given in stock 

for that when they formed the company either in 
stock or in some other way. | 

x-Q. 51. And in making out this report you did 
not question that value? A. I do not think we 
did particularly question any value. We never 
consider those nominal values. We were not 
liquidating the account yon know. 

x-Q. 52. Now in the balance sheet of July 1, 1178 
1892, you have put down the assets of the com. 
pany at $26,577.45. Wasn’t that your valuation 
of the assets of the company at that date? 

A. Total assets, exclusive of capital stock was 
$26,577.45; that does not include the treasury 
stock of $101,700, which, of course, is only paper. 

x-Q. 53. The treasury stock had been stock 
issued, had it not? A. No, that treasury stock 
was in the treasury, but not issued to any stock- 
holders or holders of it. 

x-Q. 54. Don’t you know that the treasury stock 
set down here of $101,700 was stock that had 
originally been issued by the New York Phono- 1179 
graph Company and Metropolitan Phonograph 
Company. and transferred by those two companies 
upon the consolidation to the New York Phono- 
graph Company, in this suit? A. I cannot remem- 
ber what that treasury stock was; I cannot state 
what that was now. 

x-Q. 55. You don’t know that it had not been 
issued and turned back to the treasury, do you? 

A. Ido not know now, I cannot recollect that 
particularly. I could not do that; 1 don’t know 
what that specifically means just now. 
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1180 Re-direct examination by Mr. Buckingham: 

R.-D. Q. 56. The minutes of the New York 
Phonograph Company contain a resolution to the 
effect that the various directors of the New York 
Phonograph Company should be provided with a 
copy of the report of July 12, 1892. Would your 
firm have furnished a large number of copies of 
this report, or would you in the ordinary course 
have rendered merely an original, which the New 
York Phonograph Company would have copied? 

A. Ordinarily we only issue one, the original; 
sometimes we give a duplicate, one extra. 

R.-D. Q. 57. You would presume then that the 

4181 New York Phonograph Company had made several 
copies of your report? ; 
Mr. Hicks : Objected to as the presumptions 
of the witness are not evidence. 

A. I think I remember pretty well about this 
report; I know we had to hurry with it to get 
it in for the day of the meeting. 

R.-D. Q..58. But you do not recollect whether 
your firm made copies for all of the directors and 
stockholders? <A. I do not. 

R.-D. Q. 69. Does the fact that you cannot recol- 
lect some of the figures of this report indepen- 
dently of the report lead you to believe that you 

4182 or your firm did not make this report? A. No, I 
believe our firm did make this report. I believe 
our firm did make this report; this covers a period 
of 18 months. ; 


Re-cross-examination by Mr. Hicks: 

R.-C. Q. 60. You do not believe that your firm 
did prepare this particular paper, Defendant's 
Exhibit 10, though, do you? A. Our autograph 
signature is not attached to that. 

R.-C. Q. 61. This particular paper, Defendant's 
Exhibit 10, is the first copy made upon a type 
writer, is it not? A. I do not know as to that; 
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Iam not sufficiently acquainted as to whether 1183 
that is a first copy or a second. 
R.-C. Q. 62. It is not a carbon copy, it it? 
A. I don’t think it looks like a carbon copy. 
R.-C. Q. 63. It isin ink, isn’tit? A. Ithink it 
is, yes. 
R.-C. Q. 64. No doubt about it, is there? 
A. I am not well acquainted as to that. This 
is one of the original copies rendered by the of- 
ficers to some of the stockholders, as far as I know. 
R.-C. Q. 65. For all you know that is a paper 
prepared by someone other than your office? 
A. Not prepared—not prepared, I would not 
answer that—not prepared by other than our office. 1184 
R.-C. Q. 66. I refer to the subject-matter; Iam 
speaking of the paperitself? A. The subject-mat- 
ter, of course, means the paper; I can only answer 
you that way, that this isa copy of the subject- 
matter. I know that if it was the original we 
would have signed it here (pointing on the paper). 


Further re-direct examination by Mr. Bucking- 
ham: 

R.-D. Q. 67. Have you any earthly doubt as to 
whether it is not a. correct copy of the report 
which you did render the New York Phonograph 
Company on or about July 12,1892? <A. Ibelieve 1185 
to my best knowledge and belief that this is a copy 
of our report. 

R.-C. Q. 68. You find enough in this report to 
enable you to identify it as the work of yourself 
and your firm? <A. lam willing enough to father 
it, because I think by the way I know of the num- 
ber of these different book accounts; I know that 
they kept different accounts. I know, specifically, 
where different losses and gains might come in the 
different departments. I know that Mr. E. E. 
Morgan was the cashier there at the time, and I 
never knew him except in that office. 
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1186 R.-D. Q. 69. Did Mr. Morgan help you get 
together data for this report? A. He was their 
bookkeeper during that period, and, of course, 
whenever we wanted help on the books we had to 
ask him to get us vouchers and other original 
papers and documents of purchase and sales, &c. 

R.-D. Q. 70. But you had the active assistance 
of Mr. Morgan in the getting up of this report? 

A. Yes, we say so in the last end of the report, 
I think. 

R.-D. Q. 71. But do you recollect Mr. Morgan? 

A. Yes, independently of anything in the re- 
port, and Mr. Townley Haines,‘ too. 


1187 
(Clerihew testimony closed.) 


New. York, April 5, 1904. 


’ Met. pursuant to adjournment at the office of 

‘ §. M. Hitchcock, Esq., Standing Examiner, No. 
15 William Street, New York City, at 11 o’clock 
A. M. 


Appearances : 
4188° Louis Hicks, Esq., for Complainant. 
Cuartes L. Bucxincuam, Esq., for Re- 
spondent. 


ELISHA K. CAMP, being first duly sworn, testi- 
fied as follows on behalf of the defendant. 


Direct ecamination by Mr. Buckingham : 

Q. 1. Please state your name, age, residence 
and occupation? A. Elisha K. Camp; age 39, 
residence, 252 West 85th Street; lawyer. 

Q. 2. You are solicitor, and of counsel in this 
case, the New York Phonograph Company, com- 
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plainant, against the National Phonograph Com- 1189 
pany ef #7., defendants, in which the bili was veri. 
fied Janusry 12, 1901, are you not? A. Yes. 

Q. 3. A demurrer to this bill was filed by de 
fendants, said demurrer having been verified? An- 
gust 21,1901? A. Yes. 

Q. 4. And subsequently a plea was filed in this 
case? A. Yes. 

Q. 5. I now call your attention to a certified 
copy of various papers in the suit, ‘‘ New England 
Phonograph Company and American Graphophoue 
Company, Complainants, against The Dawson 
Company, Defendant, In Equity, in the United 
States Circuit Court for the District of Rhode 1190 
Island,’’ the bill in said case, as appears from these 
papers, having been verified January 30, 1903. 
Among these papers are: (1) A brief for defendant 
on motion for Preliminary Injunction, which is 
signed, ‘‘ Elisha K. Camp, Phillip Mauro, of coun- 
sel’’?; and (2) an Answer of the Dawson Company, 
filed April 6, 1903, which is signed ‘‘ The Dawson 
Company, by James E. Dawson, President, Elisha 
K. Camp. Elisha K. Camp, Solicitor and of coun- 
sel for Defendant, Post Office and Office Address 
No. 277 Broadway, Borough of Manhattan, City 
of New York.”? Are you the Elisha K. Camp who 
signed this brief and the answer above referred to? 1191 

A. I acted as counsel for the American Grapho- 
phone Company and the Dawson Company in the 
suit to which you refer, which was a suit brought 
ostensibly by the New England Phonograph Com- 
pany, but in reality by the Edison interests, for 
the purpose of injuring the American Graphophone 
Company and its dealers throughout the New 
England States. I recollect that I filed a brief on 
behalf of the defendant in that action, but whether 
or not the brief annexed to the papers which you 
hand me is a correct copy thereof Iam unable to 
state. There seem to be a great many corrections 
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1192 in red ink, &c., and it may or may ‘not be a cor- 


rect copy. American Graphophone Company was 
joined as a party complainant in that action with- 
out its consent, and was joined, as I understand it, 
because it was the owner of the legal title to the 
patents sued on. I also recollect that I drew an 
answer for the Dawson Company in that suit. 

Q. 6. You recognize these papers containing 
your brief and answer in the Dawson suit, as hay- 
ing been duly certified by the Clerk of the United 
States Circuit Court for the District of Rhode 
Island, do you not? A. The ‘papers speak for 
themselves. 


1193 Q. 7. But you recognize the papers as having 


1194 


been so certifiet? A. I think that is sufficient 
answer, the papers speak for themselves. 

Mr Buckinham: Defendant’s counsel here 
offers in evidence the certified copy of papers 
in the Dawson suit just referred to the wit- 
ness, the same being scheduled in the certifi- 
cate of the Clerk of the Court for the District 
of Rhode Island, as follows: 

** Bill of Complaint, Schedule ‘ A,’ Schedule 
‘B’; Plea; Replication, Opinion of the Court; 
Decree. Complainant’s affidavit of Frederick 
C. Fisher (No. 1); Complainant’s affidavit of 
Frederick C. Fisher (No. 2); Defendant’s 
affidavit of Phillip Mauro; affidavit of Merwin 
KE. Lyle; Complainant’s affidavit in reply of 
Lemuel E. Evans (No. 1); affidavit in reply of 
Lemuel E. Evans (No. 2); Brief for Com- 
plainant; Brief for Defendant; Supplemental 
brief for Complainant; Rescript of Circuit 
Court (R. I. District). Order denying Peti- 
tion for Preliminary Injunction; Answer of 
the Dawson Company,’’ and said papers are 
marked ‘‘Defendant’s Exhibit No. 16, Daw- 
son Company suit. April 5, 1904, 8S. M. H. 
Ex.’’ 


a Nee ct e 


vVv0 


Mr Hicks : Complainant objects to the in- 1195 


troduction in evidence of the said papers, and 
each of them, upon the ground that they are 
incompetent, irrelevant and immaterial, and 
upon the further ground that anything done 
in the suit wherein they were filed cannot in 
any way be binding upon complainant in this 
suit; and upon the further ground that no 
connection is shown tu have existed between 
complainant in this suit and anything done in 
the said suit of New England Phonograph 
Company et al. against the Dawson Company. 
Q. 8. There were various other suits brought, 


were there not, in which substantially these same 1196 


matters were brought in question? A. Yes, there 
was a well defined attempt on the part of the Edi- 
son interests to prevent the dealers of the Ameri- 
can Graphophone Company and its selling agent,’ 
the Columbia Phonograph Company General, from 
doing business throughout the New England 
States, and some 11 or 12 suits were brought, in 
four of which motions for preliminary injunction 
were made by counsel representing the Edison 
interests, all of which were denied. In only two 
of the cases has testimony been taken, with the 
exception of the-one deposition taken in the case 


of Seavey Bros., of Haverhill, Mass., and in this 1197 


particular case against the Dawson Company, no 
steps have ever been taken since the motion for 
the preliminary injunction was denied. 

Q. 9. Did you file briefs and answers for defend- 
ants in the other suits referred to in your last 
answer? 

Mr. Hicks : Same objection. 

A. Largued the four motions for preliminary in- 
junctions brought by the New England Phonograph 
Company, through its Edison counsel, against the 
American Graphophone Company in the District 
of Connecticut, the Columbia Phonograph Com- 
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1198 pany, General, and Seavey Brothers, in the District 
of Massachusetts, and the Dawson Company in the 
District of Rhode Island; and submitted briefs on 
all of those motions, on behalf of the defendants 
named, and drew the snswers for the defendants 
in the other suits. 

Q. 10. Did you use substantially the same brief 
and answer in these other cases that you filed for 
defendants in the Dawson suit in Rhode Island? 

Mr. Hicks : Same objection. 

A. The brief was substantially the same and the 
answers likewise. 

Q. 11. Briefly, under what circumstances and 

1199 conditions did you become solicitor and of counsel 
in the present case, the New York Phonogrgph 


Company vs. National Phonograph Company e¢ 


al., Southern District of New York? 

Mr. Hicks : Objected to as immaterial, ir- 
relevant and incompetent, and as calling for 
communications between attorney and client. 

A. As I wrote Mr. James L. Andem on December 
20, 1900. E 

Q. 12. Your letter to Mr. Andem appears where, 
in the record of thiscase? A. Onpages 92, 93 and 
94 of the printed record on the plea entitled ‘‘ Plea 
and Answer, and Proofs.’ 

4200 Q.18. Itis a fact, is it not, that you undertook to 
act as solicitor and counsel in this case for a cer- 
‘tain percentage of whatever might be collected 
from defendants herein? ; 

Mr. Hicks : Objected to as immaterial and 

’ irrelevant. 

A. The compensation which I was to receive for 
services rendered in connection with the.case ap- 
pears from the contract between Mr. Andem and 
Mr. Hicks and myself, which appears on pages 82 
to 87 of the said printed record on the plea. 

Q. 14. This is a very voluminous contract be- 
tween yourself and the complainant, the New York 


401 


Phonograph Company; won’t you, therefore, 
please, briefly state what your compensation was 
to ve for your services as solicitor and counsel in 
this case? 

Mr. Hicks : Complainant’s counsel suggests 
that the contract is not with the New York 
Phonograph Company. 

A. The compensation which counsel were to re- 
ceive appears in paragraphs 1st and 7th of the said 
contract, appearing on printed pages 84 and 86 of 
the said printed record. 

Q. 15. As I understand this contract, you were 
to receive 25 per cent. of all that might be recoy- 


1201 


ered in the way of damages or otherwise in this 1202 


suit for your services as solicitor and counsel in 


' this suit, and that you were authorized to employ 


an assistant who should receive 15 per cent of any 
amounts recovered. Is this the meaning of the 
contract as I understand it? <A. I did not employ 
Mr. Hicks, and the contract is sufficiently explicit 
to speak for itself. 

Q. 16. But Mr. Hicks did come into this case 
under Section 7 of the agreement to which you 
refer me, providing that additional counsel might 
be employed who should receive 15 per cent. of all 
moneys or things recovered. 


Mr. Hicks: Objected to upon the ground 1203 


that it does not appear that the witness has 
any knowledge as to how Mr. Hicks came in, 
and any testimony on the part of the witness 
in regard thereto is objected to unless it ap- 
pears that the witness has knowledge. 

A. Mr. Hicks came into the case, but I have no 
other knowledge as to his compensation or employ- 
ment, except as set forth in the contraet. 

Q. 17. But so far as you are concerned, Mr. 
Hicks might have been employed under Section 7th 
of the contract and given 15 per cent. of whatever 
moneys or things might be collected from de- 
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D. 2. 
_ 1204 fendants? A. Iam unable to make any other 3 “ 
answer to the question than J have already done. : 
Q. 18. You, however, were to receive 25%? for a conclusion on the part of the witness as 1207 
A. The contract so states. to what the proper interpretation of several 
Q. 19. And were you otherwise compensated fo: contracts may be. ' 
your services in this case by retainer or per diem? Mr. Buckingham : It is certainly proper to ‘ 
A. Mr. Edward D. Easton, as treasurer of the : ascertain whether the witness considered him 
committee of which he was appointed a member, j self secure in his 25% of what might be 
at the Convention held in Cincinnati on September collected from defendants. If the witness 
25, 1900, paid certain bills for disbursements in- thinks his ee was not virtually with the 
curred that were presented to him by me. complainant, New York Phonograph Com- 
Q. 20. The question is whether your compensa- pany, and was with Mr. Andem, it is proper to 
tion in this case was solely the 25% of what might aie he whether the witness understood Mr. 
1205 be recovered from defendants, or whether you were Andem’s contracts with the complainant to be 
paid some additional retainer in money or other- such as to secure him, the witness, in this 
wise, or were to receive something in money or inthe, 1208 
otherwise as a per diem for your services as A. Yes. ; 
solicitor and counsel? A. No. Q. 25. Even if your contract was with Mr. 
Q. 21. You were to receive simply the 25%? Andem,you assumed that Mr. Andem had such con- 
A. I think 1 have already answered your ques- tracts with the New York Phonograph Company, 
tion. complainant herein, as weuld secure you in your 
Q. 22. It was simply the 25%; please answer f 25% of the proceeds of this suit? A. I did not 
this “Yes” or “No”? A. Ihavealready answered rely upon Mr. Andem, but looked to the New York 
the question. Phonograph Company to confirm the arrangement 
Q. 23. Lassume that I understand your answer, made with me as to my compensation, which they 
but that there may be no opportunity for a misun- subsequently did. 
1206 derstanding, please say whether the 25% was to Mr. Hicks: The last part of the answer is 
constitute the whole of your compensation as solic- objected to upon the ground that any action 
itor and counsel in this case? A. Yes. of the New York Phonograph Company to 1209 
Q. 24. Youunderstood that the complainant in that effect must have been by action of the 
this case was duly and amply bound by your vari- board of trustees, and that the only evidence 
ous contracts to give you in compensation for your thereof would be the resolution of the board 
services as solicitor and counsel the 25% mentioned of trustees. _ 
in Section 1 of the contract, appearing on pages 81 Q. 26. I find from the certified copy of the 
to 87, printed record on the plea? brief which you filed in the Dawson suit certain 
Mr. Hicks ; Objected to upon the ground erasures on pages 4 and 5 of he typewritten pages 
that it does not appear that there was any con- forming a part of defendant’s Exhibit No. 16, 
tract between complainant and the witness. | Dawson ah The matter erased or crossed out 
Also upon the ground that the question calls here is: ‘‘ Moreover, the license agreement re- 
ferred to as ‘Schedule A’ in the bill expires on 
| March 26, 1903, within three days (fol. 42): ‘The 
} 
| 
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1210 rights hereby granted shall remain in force and 


this agreement shall continue until the26th day 
of March, 1903, and for such further period at the 
option of the party of the second part ‘as shall be 
equal to the time for which ,the party of the first 
part shall become authorized to grant any exelu- 
sive license under any patent or patents relating 
to phonographs or phonograph-graphophones, or 
improvements thereon, unless sooner terminated 
as hereinafter provided, and shall extend and 
exist and be exercised, and the instruments: and 
property leased hereafter shall be used only within 
the following described territory, viz: The States 


1211 of Maine, New Hampshire, Vermont, Massachu- 


setts, Rhode Island and Connecticut, U. S. A.’ 
In addition to the failure to show any license from 
the American Graphophone Company to said Lip- 
/pincott, or any authority to the North American 
Phonograph Company, from either the American 
Graphophone Company or Jesse H. Lippincott, to 
grant the alleged license to the New England 
Company, there are no allegations that the license 
agreement has been renewed beyond March 26, 
1903, or that there was any authority in any one 
to renew it. On the contrary, it is shown by the 
defendant’s opposing affidavits that one of the 


1212 alleged grantors is dead and that the other one 


went into the hands of a receiver in 1894, and is 
no longer in existence. wine 
‘‘The patents, as will be seen later, expire in 
1903.”> When and by whom was this erasure 
made in your brief in the Dawson case? Do you 
imagine that this erasure was made when the 
brief was originally filed in that case, or do you 
think the erasure was made sometime after the 
brief was filed in the Clerk’s office of the United 


States Circuit Court for the District of Rhode - 


Island ? 
Mr. Hicks: Objected to as incompetent, 


jrrelevant and immaterial. 
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Mr. . Buckingham: Defendant’s counsel 1213 


states for the information of the witness that 
in procuring these papers from the Clerk’s 
office, in Rhode Island, 2 copy ofa brief which 
defendant’s counsel understood was the brief 
filed in this case, was sent to Rhode Island to 
expedite certification. Defendant’s counsel 
now learns from Mr. Pelzer that the brief 
which was sent to Providence was made 
from a copy served upon defendant in the 
New England Company against American 
Graphophone Company, United States Circuit 
Court, District of Connecticut, under the con. 


tract in question in the New England case, 1214 


and upon substantially the same bill. 

A. It appearing, from your statement, that the 
brief from which you have quoted, was not the 
brief submitted in the action; but that instead, the 
brief in the case of the New England Phonograph 
Company against the American Graphophone 
Company, in the District of Connecticut, was sent 
to the Clerk of the Court in Rhode Island for cer- 
tification; I take it for granted that the Clerk 
made the corrections at the date of certification, and 
that the probability is,that the quoted portion was 
not in the brief in the Dawson case. : 


Q. 27. How do you explain this erasure? 4215 


Mr. Hicks: Objected to as incompetent, im- 
material and irrelevant; furthermore, upon 
the ground that the portions of the brief 
quoted from have no relevancy to the rights 
of the New York Phonograph Company under 
the patents of Thomas A. Edison. 

A. Iassume that you sent, as yon stated, a brief 
in another case to the clerk for certification. 

Mr. Buckingham: In view of the fact that 
the certified copy of defendant’s brief in the 

, Dawson case, as it appears in Defendant’s Ex- 
hibit No. 16, does not show whether the erased 


D.. 
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matter of pages 4 and 5 was originally a part 
of the brief in the Dawson case, defendant’s 
counsel will procure a photo-lithographic copy 
or a facsimile of said brief duly certified ‘from 
the Clerk’s Office at Providence, R. I., and 
will offer such copy as an exhibit in this case, 
as soon as it can be procured. This, however, 
will necessarily be out of defendant’s time for 


zVUe 


Mr. Hicks: Complainant’s counsel admits 1219 
that the brief offered in evidence is a correct 
copy of the brief filed in the suit in which it 
is entitled, subject to comparison with the 
original, if desired hereafter by either side; 
but objects to the introduction of the said 
brief upon the ground that it is incompetent, 
irrelevant and immaterial, and cannot in any 
way be binding upon complainant, New York 
Phonograph Company. 


taking testimony, as now fixed by Judge La- | 
combe’s order. Doubtless such a_ facsimile (Examination continued.) 
copy can be procured within a week’s time. i . 
} By Mr. Buckingham: 1 
jour 3 P. M. same day. ; ‘ 220 
me eval Q. 28. Do you find on pages 4 and 5 of this type- 
1217 written brief in New England Phonograph Com- 


Met pursuant to adjournment at 3 Pp. M., with 
same appearances as at morning session. 


Mr. Camp (the witness): In order to facil- 
itate the hearing as much as possible, I pro- 
duce copies of the brief submitted on behalf of 
defendants in the case of New England Phon- 
ograph Company against the Dawson Com- 
pany, in the United States Circuit Court for 
the District of Rhode Island, and the case 
of the same complainant against American 
Graphophone Company, in the United States 
Circuit Court for the District of Connecticut. 
These are correct copies of the briefs sub- 
mitted, subject to any corrections that may 
have been made in them at the time of their 
presentation. 

. Mr. Buckingham : The brief just produced 
by Mr. Camp in New England Phonograph 
Company vs. American Graphophone Com- 
pany, United States Circuit Court, District of 
Connecticut, No. 1106 in Equity, for defend: 
ants, is offered in evidence by defendants, and 
is marked ‘ Defendant’s Exhibit No. 1%, 
April 5, 1904, S. M. H. Ex.” 


sonnet 


pany os. American Graphopone Company, District 
of Connecticut, the matter which was cancelled 
from pages 4 and 5 of the certified copy of your 
brief in the Dawson case, which has here been pro- 
duced in evidence? 

Mr. Hicks : Same objection. 

A. Yes. It is as I thought, you sent the wrong 
brief to the Clerk of the United States Circuit 
Court, District of Rhode Island, for certification. 

Q. 29. How does it happen that this matter does 


not appear in the Dawson brief, but does appear 1291 


in the brief of the New England Phonograph Com- 
pany against American Graphophone Company ? 

A. If the allegation does not appear in the Daw- 
son brief, it was due to an oversight. 

Q. 30. I now show you a certified copy from the 
files of the Clerk’s oflice of the Circuit Court of 
the United States for the Southern District of New 
York, of what purports to be an answer in the case 
of **John E. Helm, Complainant, vs. American 
Graphophone Company, Columbia Phonograph 
Company, General, and New York Phonograph 
Company, Defendants, in Equity, No. 8413, Cir. 


ee ee eee 
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1222 cuit Court of the United States for the Southern 


District of New York,’’ which is signed ‘‘ Ameri- 
can Graphophone Company, by Merwin E. Lyle, 
Vice-President; Attest, E. O. Rockwood, See’y; 
Columbia Phonograph Company, General, by Paul 
H. Cromelin; Attest, E. O. Rockwood, Sec’y, 
Elisha K. Camp, Solicitor and of Counsel for De- 
fendants, Oflice & Post Office Address, No. 277 
Broadway, New York City.’? Are you the Elisha 
K. Camp who signed this answey as solicitor and 
counsel for defendants? A. Yes. That was part 
of the general conspiracy on the part of the Edison 
interests against the American Graphophone Com- 


. 1223 pany, its selling agent, the Columbia Phonograph 


Company, General, and their dealers. Mr. John 
E. Helm was an associate, at the time the Helm 
suit was brought and the answers interposed, of 
Howard W. Hayes, Esq., who was Mr. Edison’s 
personal counsel. As part of the conspiracy, Mr. 
Helm and others, acting on behalf of the Edison 
interests, acquired control of the New England 
Phonograph Company, and brought the suits re- 
_ ferred to in New England in the name of that com- 
pany against the American Graphophone Company, 
the Columbia Phonograph Company, General, 
and various dealers. Mr. Helm was a director at 


4224 the time in the New England Company, and there 


were various persons identified with the Edison in- 
terests on the board of directors. Mr. Helm also 
became a large stockholder of the New York 
Phonograph Company, and brought the suits in 
the Southern District of New York against the 
American Graphophone Company, its selling agent, 
the Columbia Phonograph Company, General, and 
various other dealers in that district. The Helm 
suit was, therefore, a suit in reality between the 
Edison interests and Graphophone interests, and 
I felt called upon, as counsel for the Graphophone 
Company, pursuant to the terms of my letter to 


. 


b smnanrenininraennemmnaseie 2 


409 


Mr. Andem of December 20, 1900, to interpose the 1225 


answers which I did in those suits. 

Q. 31. You prepared this answer, did you: 

A, Yes. 

Q. 32. You satisfied yourself that the statements 
therein contained were true, or substantially true, 
1 suppose? 

Mr. Hicks : Objected to as calling for a con- 
clusion on the part of the witness, and also as 
calling for testimony from the witness in re- 
gard to facts as to which it is not shown that 
he has any personal knowledge whatever. 

A. I refuse to answer that question as calling for 
communications between counsel and client. 

Q. 33. But even if you consider your communi- 
cations between counsel and client as privileged, I 
suppose you would still say that they were true 
where they were placed in pleadings? A. I have 
no further answer to make. ' 

Q. 34. I find at the end of Section 19 of this 
answer the following: ‘‘and said defendant, Ameri- 
can Graphophone Company, and said defendant, 
Columbia Phonograph Company, General, allege 
upon information and belief that New York Pho- 
nograph Company is not now, and for many years 
past, has not been engaged in the business of sell- 
ing or leasing graphophones, graphophone records 
and graphophone supplies, and that it has no place 
of business in the City, County or State of New 
York, and that it has not carried on the business 
of leasing and selling graphophones, graphophone 
records and graphophone supplies for more than 
eight (8) years past, and defendants do not know 
that said New York Phonograph Company ever has 
done any business whatsoever, and except as herein 
admitted, defendants deny the allegations con- 
tained in Paragraph 19 of the Bill of Complaint.’’ 
Is this allegation of the answer true? 


1226 


1227 
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Mr. Hicks: Objected to upon the ground 
that the question calls for evidence which is 
incompetent, irrelevant and immaterial, and 
upon the further ground that whatever may 
have been said by the American Graphophone 
Company or the Columbia Phonograph Com- 
pany, General, or by the witness acting as its 
counsel, can in no way be binding upon New 
York Phonograph Company, no connection 
whatever having been shown as existing be- 
tween New York Phonograph Company and 
the defendants as put in by the American 
Graphophone Company and the Columbia 
Phonograph Company, General, in the suit in 
question. 


A. I refuse to answer that question as calling 
for communications between counsel and client. 
Q. 35. In the part of your answer which I have 
quoted in the last question, you refer to ‘‘ New 
York Phonograph Company.’’? Is this New York 
Phonograph Company the New York Phonograph 
Company complainant in this suit? 
Mr. Hicks : Same objection. 


A. Same answer. 

Q. 36. You refuse to answer any and all ques- 
tions relating to this answer in the Helm case, I 
assume? <A. I shall refuse to answer questions in 
regard to all matters that are privileged. 

Q. 37. But you, who appeared as solicitor and 


‘ 


counsel in this Helm answer, are the Elisha K. - 


Camp, solicitor and counsel in the present suit, 
New York Phonograph Company os. National 
Phonograph Company eé al, Southern District of 
New York? A. I think I have already answered 
that. 

Q. 38. If you were not afraid of answering a 
question twice, I assume that you would say 
“Yes”? to the last question? <A. If you wish to 


411 


burden the record with cumulative answers, I shall 123] 


be pleased to answer ‘‘ Yes” again. 

Q. 39. You, of course, adhere to the statements 
which you have made in the briefs of the Dawson 
Company, Circuit Court of Rhode Island, and in 
the American Graphophone Company, Circuit 
Court of Connecticut, which have just been offered 
in evidence? 

Mr. Hicks: Objected to as incompetent, 
irrelevant and immaterial, and upon the 
further ground that whatever the witness 
may have said in the suits mentioned are in 
no way binding upon New York Phonograph 
Company. 


A. Whatever statements were made in the briefs 
in the cases to which you refer were made with 
reference to those two cases only. 

Q. 40. But the statements contained in those 
briefs were true, even if made only with reference 
to those particular cases? 

Mr. Hicks : Same objection; and upon the 
further ground that the said two briefs relate 
to an action on behalf of New England Phono- 
graph Company and the rights of that com- 
pany, and relate also to questions of contract 
not involved in the issues in this suit. 


A. There were many statements purely argu- 1283 


mentative in the briefs, as is usual in the case of all 
briefs. 

Mr. Buckingham: The answer in the Helm 
suit is here offered in evidence as ‘‘ Defend- 
ant’s Exhibit No. 18, April 5, 1904, S. M. H. 
Ex.,’’ and the same is so marked. 

Mr. Hicks: Objected to as incompetent, 
irrelevant and immaterial, and upon the ground 
that anything said by the American Grapho- 
phone Company or the Columbia Phonograph 
Company, General, or by Elisha K. Camp, act- 
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ing as counsel for them and each of them, can 
in no way be binding upon New York Phono. 
graph Company in this suit, it not appearing 
that Elisha K. Camp appeared as solicitor or 
counsel for New York Phonograph Company 
in the said suit wherein John E. Helm was 
complainant. 


Adjourned to 3 p.m. Wednesday, April 6, 1904. 
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IN THE 1237 


United States Circuit Court, 


SOUTHERN DISTRIC, OF NEW YORK. 


New York Puonocraru Com- 


PANY 
os. In Equity. 
NatTIoNAL Pronocrapn Com- 
PANY. 
J 1238 
DEPOSITION 


of witness, produced, sworn and examined the 15th, 
1%th, 18th, 19th, 20th, and 21st days of August, in 
the year one thousand nine hundred and three, be- 
fore Henry Peartrece, Esq., at his office, No. 35 Boule- 
vard Haussmann, in the City of Paris, Republic of 
France, under and by virtue of a commission issued 
out of and under the seal of the Circuit Court of 
the United States for the Southern District of New 
York, and dated the twenty-second day of June, one 
thousand nine hundred and three, in a certain cause 
therein depending, and wherein NEW YORK PHONO. 
GRAPH COMPANY is the Plaintiff and NATIONAL 
PHONOGRAPH COMPANY is Defendant. The Com- 1239 
missioner, Henry Cachard, was duly notified of his 
appointment as Commissioner, but was prevented 
from acting as such by his absence from Paris. 


Paris, August 15th, 1908. 
10.30 A.M. 
Present—HrNRY PEARTREE, Esg., Commissioner. 
Wii1iiamM Prizmr, for Defendant. 
No appearance for Complainant. 


CievELEND Watcurt, being duly and publicly 
sworn, testifies as follows in answer to interroga- 
tories by counsel for defendant: 

Question No. 1. What is your full name, age, 
residence and occupation? 


eee 
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menter and mechanic for the Compagnie Franc 
= 
du Gramophone, of Paris, France. 


Adjourned until Monday, August 17th, 1903, at 


11.30 o’clock A.M. at the same place. 


Paris, August 17th, 1903. 
Met pursuant, to adjournment at 11.30 a.m. 


Present—CLEVELAND Watcurt, the witness. 


1241 ; 
2 Henry PEARTREE, Esq., Commissioner. 
WILLIAM PrELzER, Esq., Counsel for De- 
fendant. » 
Adjourned until Tuesday, August 18th, 1903, at 
11 A.M. 


Paris, August 18th, 1903. 
Met pursuant to adjournment at 11 a.m.‘ 


Present—CLEVELAND Waxcurtt, the witness. 
Henry Prarrrer, Esg., Commissioner. 
Wi.1iam Prrzer, Esq., Counsel for De- 

1242 _fendant. ) 


_ Adjourned until Wednesday, August 19th, 1903, 
at 11 A.M. ‘ ’ 
Paris, August 19th, 1903. 
Met pursuant to adjournment at 11 A.M. 

Present—CLEVELAND Watcurt, the witness. 
Henry PEarrrer, Esq., Commissioner. 
WILLIAM PELzer, Esq., Counsel for De- 

’ fendant. 


Question No. 2. Were you ever employed by or 


Answer. My name is Cleveland Waleutt. ; lam 
forty years of age; reside at Asnieres, Department 
of Seine, France, and my occupation is experi- 
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interested in any other talking machine enter- 1243 
prises? 

Answer. Yes. 

Question No. 3. Please state what these enter- 
prises were? 

Answer. I became connected with the North 
American Phonograph Company in June, 1888, 
and continued to be connected with that Company 
until it went into the hands of the Receiver in 1894. 
After that I was a member of the firm of Walcutt, 
Miller & Co., which later changed into the name 
of Walcutt & Leeds, and later into the Company 
Walcutt & Leeds, Limited. Tcontinued with this 
last-named Company until, 1899, at which time I 
came to Paris in the employ of the Compagnie 
Francaise du Gramophone, by which Company I 
am still employed. 

Question No. 4.,-What kind of machines were 
dealt in by the North American Phonograph Co. ? 

Answer. The North American Phonograph Co. 
dealt in the Edison Phonograph, and the machine 
known at that time as the Phonograph-Grapho- 
phone. 

Question No. 5. Was the Phonograph-Grapho- 
phone the machine which is now generally known 
as the Graphophone invented by Bell & Tainter? 19215 

Answer. Yes. 

Question No. 6. Please describe as accurately 
as you can the character of the Phonograph as 
manufactured for and dealt in by the North 
American Company up to the time the Company 
went into the hands of the Receiver? 

Answer. The Phonograph was a machine for 
recording and reproducing sound by means of en- 
graving on a so-called wax cylinder. The machine 
was operated by an electric motor and an electrical 
battery, either a primary or storage battery. The 
cylinder was about 4 inches to 4} inches long and 
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between 2 inches and 2} inches in- diameter, com- 
pose cntirely of a metallic soap and mr? heavy 
Hiucu 1) fo Keep its shape and be reasonably strong, 
# tai the same time thick and heavy enough to 
be shaved off and used a number of times. There 
were also a few machines made to be run by a 
treadle, like a sewing machine, but these machines 
were not used to any great extent. The batteries 
such as could be obtained on the market at that 
time for running Phonographs were capable of 
operating a machine from 5 to 16 hours of actual 
use, after which the battery had to be replenished 
if it was a primary battery, or recharged if it was 
a storage battery. There were also a few machines 
made to run direct from an electric light current 
such as used for the ordinary incandescent lamps, 
but these machines were very complicated and too 
likely to get out of order to be Successful. The so- 
called wax cylinder used to receive the record was 
constructed with a tapering interior made to fit 
and in that way to centre itself on a tapering 
mandrel with which every machine was provided, 
the same as is used on the’Phonograph to-day. 
The first machines made were what is known as the 
double spectacle machine using separate recording 


1248 and reproducing diaphragms which required very 


fine adjustment and which were too difficult to 
operate to be successful. This machine was fol- 
lowed by what was known as the single diaphram 
machine, which was provided with a combination 
recording and reproducing diaphragm and which 
was especially d:signed and intended to be used 
for the dictation and transcribing of letters. The 
diaphragm as a reproducer required adjusting fre- 
quently in the course of reproducing a record 
which had been made any time before, because 
changes in temperature would probably have 
changed the size of the cylinder from that which 
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it had at the time the record was made. 
reason the single diaphragm was not well adapted 
for the purpose of listening to musical records and 
was never successful for that purpose. Later on a 
special reproduction diaphragm was made which 
could be used on the same machine aud which ad- 
justed itself to the change in size of the cylinder 
caused by the temperature and was comparatively 
successful. There were several other changes of a 
mechanical nature which perhaps improved the 
machines to some extent, but nothing of great im- 
portance except the substitution of sapphire points 
for the recording and reproducing diaphrams in 
place of steel] ones. 

Question No. 7: Please describe as exactly as 
you can the character of the Phonograph-Grapho- 
phone dealt in by the North American Company? 

Answer: The Phonograph-Graphophone in the 
early days was a machine designed essentially for 
dictating and transcribing letters to be used instead 
of a stenographer. As a means of reproducing 
musical records it was absolutely useless and was 
not used at all in that way. The cylinder was a 
very light one, composed of a thin coating of a 
rather gummy wax spread upon paper and which 
was very susceptible to changes of climate. The 
machines were all made to be used with a treadle 
for motive power like a sewing machine. This ma- 
chine used a separate recorder and reproducer ar- 
ranged to automatically rest on a cylinder by their 
own weight, and in that way to follow the irregu- 
larities in the shape of the cylinder. The record- 
ing and reproducing points were of steel. In 
general the functions of the Phonograph and the 
Phonograph-Graphophone were the same and they 
were both used to record and reproduce sound by 
means of the same principles. 

Question No. 8: Are you familiar with the busi- 
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1252 ness arrangements under which the North Ameri- 419 
can Phonograph Company exploited the Phono- +s een D.Q, 
i ne inachines j , 4 : . 
continue during the entire time that 1255 


graph and Phonograph-Graphophone. If so, state 
what those arrangements were? 

Answer: Yes. The North American Phono- 
graph Company purchased the Phonographs which 
they dealt in from the Edison Phonograph Works, 
which was the name of the Company which carried 
on the manufacture for Mr. Edison, and they pur- 
chased the Phonograph-Graphophone through Mr. 
Jesse H. Lippincott, from the American Grapho- 
phone Company. The North American Phonograph 
3 Company in turn rented the machines to different 
sub-Companies which they had established in dif- 
ferent States of the United States, who in turn 
rented them to the individial users. The blank 
cylinders used for the Phonograph, and also those 
used for the Phonograph-Graphophone, were pur- 
chased by the North American Phonograph Com- 
pany from the Edison Phonograph Works and the 
American Graphophone Company respectively, and 
sold by the North American Phonograph Com- 
pany to the different sub-Companies, who in turn 
sold them to their customers, who rented machines 


from them. 


a Le rota: 


the North Ameries } i 
American Company continued in the 
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Answ er. The cxperience of attem ) ing to 
the two machi nes soon prov ed th | 
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and would use practically nothing but the Phono 
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graph. The North American Phonograph C: 
pany and the different sub-Companies si i) ble 
to get the Phonograph-Graphophone in " oe 
| after some time, I think in the year 1891] sither 
_ the American Graphophone Company cancelled oe 
| contract with Mr. Lippincott, or the Contract “te ae 
, came Inactive through Mr. Lippincott’s fate 
| made an assignment. <As the North Auatieme 
| ie els ‘coals in Phonograph- 
| urely through Mr. Lippincott 
who was the sole licensee of the American Graph 
phone Company, they thereafter dealt no aus : in 
these machines, and continued to handle the bi i 
Phonograph only. Pres 
Question No. 11. What I wished to ascertaj 
was, did the North American Company contin ~ ie 


or 


1254 Question No. 9. In the handling of the two: 


handle machines , : 
machines by the North American Company and ‘ Ss on the rental basis, or were any 


changes made susequently in the method of hand- 19 | 


ena: 


by the various local Companies, were they in any 
way required to offer both types of machine to the 
public, that is to say, was it optional or not for the 
local Companies to deal in either or both types of 
machine? 

Answer. The Contracts made between the North 
American Phonograph Company and the different 
local or sub-Companies provided that those Com- 
panies should offer the two machines to their clients 
impartially and at the same rental. 

Question No. 10. Did this method of handling 


ling its machines? 

Answer. The North American Company con 
tinued always to rent Phonographs as before b t 
in about the year 1892, I think, they began to sell 
the Phonographs to the different sub.Com ani 
instead of renting them, and gave the miler 


panies permission to sell them in turn to their cus- 
tomers. 
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Paris, August 20th, 1903. 


Met pursuant to adjournment at 11 A.M. 


F rr, the witness. 
Present-—CLeveLANp Watour7t, the 


Henry PEARTRER, Esq., Commisstoner, 
: zen, EB sc] for De- 
Wiiiiam Perzer, Esq., Counsel fc 


fendant. 


Question No. 12. At the time the North oe 
can Phonograph Company began business did i 
have a standard machine of each type? a 

Answer. Yes; they had a standard Phonograp 
and a standard Phonograph-Graphophone. a 

Question No. 13. Please states what you kno 

nachines ? . 

cg amanaty ithe stunted Phonograph sac ae 
the North American Phonograph pean, a 7 . 
Edison. It was taken by myself to Was - @ 

to the office of the American Graphophone nd 
pany or of some official of that sa dit : os 
it was marked with the initials of some o 
officials of the American Graphophone egal 
for identification as the standard pee : e 

which I brought it back to New York, and it re- 


2j > 2 
4260 mained in the offices of the North American Pho 


nograph Company. There was on i ys 
Phonograph-Graphophone furnishec By t we - 
can Graphophone Company, which w = i qed 
identification and retained by Mr. comes : ba 
laboratory. The purpose of these stanc . es 
chines and their being marked for en a 
was to carry out an agreement made betw 4 . 
North American Phonograph Company, ‘— = : 
Phonograph Works and the American so 
phone people, through Mr. Lippincott, ai —. 
that while the North American nie a ‘n . 
continue to handle these two machines and explo 
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them impartially, that neither machine in 
future could use any feature or device of ihe other 
machine which it had not already at that time, 
Question No. 14. Please describe the essential 
features of this so-called standard Phonograph ? 
Answer. It was a machine with an electric motor 
attached to actuate it, and intended to be used in 
connection with a Storage battery. The cylinder 
used was made entirely of a soft wax, apparently 
like beeswax, or perhaps a little bit harder, Tt 
tapered inside to fit the mandrel of the machine as 
I have already described. It was the double spec- 
tacle type of machine, provided with separate dia- 
phragms for recording and reproducing, which re- 
quired careful adjustment, and with Steel record- 
ing and. reproducing points. 
Question No. 15. This type of machine, I under- 
stand from your previous testimony, was modified 
and improved in some respects, was it not ? 
Answer. This type of machine, exactly as it was 
at that time, was never dealt in, as the improved 
cylinder constructed of hard, metallic soap, was 
brought out by Mr. Edison almost ‘immediately, 
together with new styles of diaphragms for using 
this cylinder, which was a great improvement upon 
the first one. 
before more than 100 or so of these machines had 
been put into use, another improvement was made 
doing away with the double Spectacle and sub- 
stituting in its place a single arm designed to hold 
a diaphragm which, by changing its position, be- 
came either a recorder or a reproducer. This dia- 
phragm was also fitted with sapphire recording and 
reproducing points. The adjustment of the miu- 
chine was simplified, and several other minor 
changes were made with the idea of making the 
machine easier to operate. These were the ma- 
chines which went into general use, and after some 
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1264 time a separate diaphragm for reproducing only 
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“nected with the North American Phonograph Com- 
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was made which obviated the necessity for adjust- 
ing the diaphragm during the process of reproduc- 
ing a record which might have changed its size on 
account of the change in the temperature. This 
was known as the automatic reproducer, and was 
the last improvement of importance, although 
several unimportant improvements in the nature 
of construction were also made. — 

Question No. 16. How long did you remain in 
the employ of the North American Phonograph 
Company, and also state what position you occu: 
pied ? 

Answer. I have already stated that I was con- 


pany from June, 1888, which was prior to the 
actual incorporation of the Company, until the 
time it went into the hands of the Receiver, in 
August, 1894. At first 1 was employed as Ac- 
countant and Cashier until about January 1st, 
1891, after which time I became the official Secre- 
tary of the Company, and continued in that posi- 
tion for the balance of the time. During part 
of this time, in fact until Mr. Lippincott made 
an assignment, in May, 1891, I also acted as his 
private Secretary. 

Question No. 17. Was your connection with the 
North American Co. such as to enable you to state 
what the general conditions of the business were 
and how the machines were accepted by the pub- 
lic? ; 
Answer. Yes, I was thoroughly familiar with 
all the details of the business. 

Question No. 18. What, if any, complaints were 
received by the Company as to both styles of 
machine put out by the North American Com- 


pany ? 
Answer. The general complaint in regard to the 
& ] 8 
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Phonograph-Graphophone was that the cylinder 1267 


was too susceptible to changes of temperature and 
atmosphere, and that the machine wes not ndapted 
to the making and reproduction of musical or en- 
tertainment records. As regards the Phonograph, 
the principle complaints were in counestion with 
the mechanical construction of the machine, which, 
although a machine made with the greatest accu- 
racy and of the finest possible workmanship, was 
of perhaps too delicate a nature to be easily kept 
in perfect order by the ordinary user, who might 
not be a mechanic. As a machine for recording 
and reproducing sound it was perfectly satisfactory 
in the results that could be obtained from it, and, 
in fact, was practically as perfect as the Phono- 
graphs which are made to-day. The only difii- 
culty was that the machine was perhaps difficult to 
operate in the hands of an inexperienced person, 
and the fact that a battery was necessary was a 
great drawback to the successful introduction of 
the machine. 

Question No. 19. Were the improvements made 
in the Phonograph from time to time directed to 
overcome these objections? 

Answer. No; because practically no attempt was 
made to overcome the necessity for the use of a 
battery and electric motor. Towards the end of 
the existence of the North American Phonograph 
Company some of the sub-companies or people not 
connected with Mr. Edison started the introduction 
of different clockwork or spring motor apparatus 
for operating the Phonograph, but up to that time 
they had hardly been perfected. , 

Question No. 20. What; if any, other reasons 
can you give for the failure of the business as 
conducted by the North American Phonograph 
Company ? 

[ Answer. The whole business of the North Amer- 
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1270 ican Phonograph Company was originally started 


\ with the idea of furnishing machines to be used 
for the dictation of letters or the taking of testi- 
mony in Courts and otherwise to replace stenogra- 

| phers, and although this was the principal object 

always in view, the Company were unable to in- 
troduce any great number of machines to be used 
in that way. In fact, up to date, although some 
attempt is always made by both the Phonograph 
interests of the present day and the Graphophone 
people to sell machines for this purpose, it is un- 
successful, and machines sold in this way form 
but a small percentage of the business done in 
talking machines. Since the failure of the North 

American Company up to the present time I have 

continued constantly in the talking machine busi- 

ness and have sufficient knowledge of the business 

I believe, to state the above fact. The failure of 

the business was also due largely to the system 

originally started of renting the machines. By 
their Agreement with the different sub-Companies 
and with the Edison Company, the North Ameri- 
can Company were forced to rent their machines 
at $20 per year to the sub-Companies, who in turn 
rented them at $40 per year to their clients. In 
gaddition the North American Phonograph Com- 

pany were also obliged to replace free of charge 

- any parts of the machines which wore ont in use, 
and to add free of charge, to the machines any im- 
provements which might be made. These agree- 
ments were entered into before the cost price of 
making the machines was known, and the North 
American Phonograph Co., when it agreed to rent 
machines at $20 per year had no knowledge of 
what the machines would cost, nor what would be 
the cost of keeping it in repair, nor the cost of 

‘adding such improvements as might be made. 
Eventually it turned out that the cost of the ma- 
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chines was several times more than they had orig. 
inally estimated; the running expenses were vx- 
traordinarily high and the cost of putting on cach 
new improvement on all the machines which were 
scattered over the United States from New York 
to California as fast as the improvements were 
made, was something which made it impossible to 
realize any profit over the annual renting price of 
$20 per machine per year. After the method of 
selling machines had been in operation the North 
American Company was making a reasonable profit 
over its actual running expenses, but by that time 
they had issued $300,000 worth of Bonds bearing 
6% interest which were in payment for the bal- 
ance due on the original purchase of patents 
and the purchase, of some of the outstand- 
ing stock of the old original Edison Phono- 
graph Company and for legal and other ex- 
penses in connection with the Company. Although 
for a year or so the Company was able out of its 
earnings to pay the $18,000 per year of interest on 
the bonds, it was finally unable to do so, and the 
Receiver was appointed upon the demand of one of 
the Bond-holders. The fact that the North Amer- 
ican Phonograph Company was unable to collect 
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1274 


all of the money due to it from some of the sub- 1275 


Companies also helped to bring about the inevit- 
able result. 


Adjourned until Friday, August 21st, 1903, at 
11 A. M., at the same place. 
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1276 August 2lst, 1903. 
Met pursuant to adjournment at 11 A. M. 


Present: 
CLEVELAND WaALcurT?, the witness. 
Henry Prarrrer, Commissioner. 
WiL1LiAM PreLzer, Counsel for Defendant. 


Question No. 21. What changes in the Phono- 
graph or Graphophone in your opinion are respon- 
sible for the present extensive use of these two 
machines? ; 

Answer. The principal and most important 
change was the adoption of clockwork or spring 
motors to the Phonograph. This made the ma- 
chine so that it could be used by anyone without 
expert knowledge; reduced the cost of running 
the machines, as it did away with the necessity for 
a battery which had to be replenished from time to 

_ time, and also enabled different types of Phono- 

graphs to be made which were much cheaper in 
construction than could possibly have been made 
when the electri¢ motor was in use. Of course, 
these spring motors were not put into general use 
j2¢8 immediately after the failure of the North A'meri- 
can Phonograph Company. As I have already 
stated, at that date several types of spring motor 
had been made by some of the different sub- 
Companies; for instance, the Pacific Phonograph 
Company, the Kansas Phonograph Company, and 
later by the United States Phonograph Company 
of New Jersey, which was an independent Com- 
‘pany not organized under the North American 
Phonograph Company. These spring motors made 
at that time were either very expensive or unsatis- 
factory, but they were gradually improved and re- 
‘duced in price until finally they were practically 
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perfect and to all intents and purposes were (he 1279 


only thing used except by professional record 
makers, who made records to sell. 

Question No. 22. What, if any, changes in the 
management of the North American Company, 
and the method of dealing with the public, took 
place during your connection with that Company ? 

“Answer. At the commence: ont the officers ‘of 
the North American Phonograph Company were 
Jesse H. Lippincott, President; John Robinson, 
Treasurer; Thomas R. Lombard, Vice-President, 
and George H. Fitzwilson, Secretary. These offi- 
cers were not changed until about January Ist, y989 
1891, when, as I have already stated, I was elected 
Secretary in place of Mr. Fitzwilson. Later, Samuel 
Insull was elected President to replace Mr. Lip- 
pincott, and Thomas Butler was elected Treasurer 
to replace Mr. Robinson. J donot remember the 
exact date of these changes, but it was while the 
North American Phonograph Company was located 
in, Jersey City, and just before they moved their 
offices to the Edison Building in Broad Street, 
probably about the close of the year 1891. Later, 
Mr. W. Nolan became Treasurer in place of 
Thomas Butler, who became incapacitated owing to 
failure of health; Thomas A. Edison was elected 1281 
President to replace Mr. Insull, and A. O. Tate 
was elected Vice-President to replace Mr. Lombard. 
After these changes in the oflicers were made a 
considerable change was made in the policy of the 
Company. The sale of machines was commenced 
instead of renting them only, and some attempt 
was made to push the machines in connection with 
the use of musical records and for entertainment 
purposes. It was after making these changes 
that, as I have already stated, the Company began 
to make a profit over its running expenses, not 
including the interest on its bonded indebtedness, 
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1282 but the fact that only the electrical motor was in 
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use undoubtedly prevented the business from «! 
taining much larger proportions than it did At 
about the middle of the year 1893 the Nort! 
American Company also made an attempt to im- 
prove the busiuess by making contracts with the 
different sub-Companies which allowed the North 
American Company to deal in the machines di- 
rectly to the public and to pay a commission on 
this business to the sub-Company in whose terri- 
tory the business was done. The North American 
Company was dissatisfied with the amount of en- 
ergy displayed by the different sub-Companies in 
their attempts to introduce the machines, and 
believed that if it were allowed to do it itself a 
better result would be obtained. This system was 
actually put in use in the territories of almost all 
the sub-Companies and resulted in increased busi- 
ness, but not enough to prevent the ultimate fail- 
ure of the Company to meet the interest on its 
bonded indebtedness. 

Question No. 23. Did this change in the method 
of dealing with the public extend to the State of 
New York, where the Metropolitan Phonograph 
Company and the New York Phonograph Com- 


1284 pany, and subsequently a consolidation of these 


‘ two Companies, attempted to do business? 


Answer. Yes. 

Question No. 24. So far as you are aware, were 
the officers or managers of the North American 
Phonograph Company at this period in any way 
personally responsible for the failure of the busi- 
ness, or was it due solely to the character of the 
apparatus? 

Answer. I am perfectly certain that the officers 
of the Company made every possible effort to make 
a success of the business, and attained the best re- 
sult possible with the machines which at that time 
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were made. In fact I am sure that for a consider- 1285 


able time after the failure of the Company, when 
the business was done directly by the Kdison fac- 
tory, that no better result was obtained as long as 
the same classes of machines were usei, and that 
it was not until the improvement and perfection of 
the spring motors was accomplished that any ma- 
terial increase in the business took effect. 

Question No. 25. Whi, if you know, invented 
or improved the spring motors for Phonographs, 
which, as you say, made the machines a commer- 
cial success? 

Answer. As I have already stated, one of the 


_ earliest spring motors was made by the Pacific 


Phonograph Company of San Francisco, who also 
made a motor actuated by a falling weight, and the 
American Graphophone people were also rather 
early in the field with a spring motor for the 
Graphophone. Later on Mr. Capps, a mechanic 
connected with the Kansas Phonograph Company, 
and later with the United States Phonograph Com- 
pany, succeeded in turning out a spring motor 
which, although rather expensive, was compara- 
tively satisfactory in the results obtained from it. 
There were also a number of other spring motors, 


New York, who had no connection with the Phono- 
graph business, but which was also expensive and 
required an excessive amount of power to wind up, 
‘although it was very satisfactory as far as the re- 
sults to be obtained were concerned. Mr. Edison 
also objected to the use of the spring motor on the 
Phonograph because it was not perfect in the re- 
sult obtained at the commencement, and evidently 
he did not wish an imperfect motor used in connec- 
nection with his machine. It was only after com- 
\ paratively satisfactory results had been obtained 
by people not connected with him in any way that 
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( 1288 he began to turn his attention to the motor him- 


self. 

Question No. 26. So far as you know, did Mr. 
Edison make every possible effort to improve the 
Phonograph and make it a better selling appa- 
ratus? 

Answer. Yes, he constantly experimented and 
made numerous improvements which were very 
valuabie and which are still in use, and I believe 
his failure to give his attention to the spring motor 
was due to a sincere belief on his part that the 
spring motor could never be made to give satis- 
factory results. : 

Question No. 27. After the Metropolitan Phono- 
graph Company or the New York Phonograph 
Company, or the Company which was a consolida- 
tion of these two Companies, ceased to do business 
in the State of New York in July, 1893, did either of 
these Companies or the consolidated Company ever 
resume active business, so far as you are aware? 
Answer. No, they never resumed active busi- 


. ness. 


Question ‘No. 28. Can you state of your own 
knowledge whether or not after the 1st July, 1893, 
the North American Phonograph Company ‘or its 


1290 officers or employees ceased their efforts to sell or 


increase the sale of Phonographs and supplies 


therefor, or the use of same by the public, either _ 


on a rental or sale basis? 

Answer. No, on the contrary, they increased 
their efforts. - 

Question No. 29. Please state, as fully as you 
ean, your knowledge of the conditions of the 
market for Phonographs and supplies in the years 
1893 and 1894, having in mind the sufficiency of 
the supply of Phonographs as compared with the 
public demand, and also state what are your 
sources of information on that point? 
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Answer. There were always enough Phonographs 
on hand to meet the demand, and there were no 
delays other than such as would be likely to 
occur in any business. The duties in which I was 
engaged were such as to compel me to know about 


» these things. 


Question No. 30. Did the North American Pho- 
nograph Company continue to send out Phono- 
graphs up to the time it went into the hands of 
the Receiver? 

Answer. Yes, but all the Phonographs sent out 
during the latter years were machines which had 


been returned by the different sub-Companies and 


[ten rt been sent’ out by the Company, but had 


} 


\ 


| 


sent to the Edison factory to be repaired, and 
possibly re-numbered, to be used again if neces- 

sary. All Of the Phonographs ever owned by the 

| North American Phonograph Company were sent 
out and put into use on rental at least once prior 
to February, 1891. Any machines put into use 
since that da riginally been sent out before. 
There might have been a few ornamental gold and 
nickel machines ofa special design, made for the 
World’s Fair of Chicago, which were built since 
February 1st, 1891, but I do not know that any of 
them were sold. ‘ 

Question No. 31. What can you state as to the 
number of Graphophones shipped to the various 
sub-Companies, and what use was made of them? 

Answer. There were some one or two thousand 
Graphophones shipped out to the different sub- 
Companies on rental. They were evidently unsatis- 
factory, the sub-Companies claiming that they got 
out of order, that the cylinders did not keep in 
condition, being affected by the atmosphere, and 
there was a general complaint that the recording 
and reproducing of the Graphophone was not per- 
fect enough to make the machines successful. The 
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294 sub-Companies soon returned practically all which 


they had on rental, and they were sent back to the 
factory of the American Graphophone Company 
in Bridgeport. These Graphophones seni back, 
with the ones which had been made, but not sent 
out, amounted to some 3,000, which were turned 
over to the North American Phonograph Company, 
who in turn sent them to the factory of the Edison 
Phonograph Works at Orange, New Jersey, where 
they remained until they were finally, I believe, 
broken up and sold for junk. 

Question No. 32. If there are any other matters 
or things within your knowledge that may be of 
advantage to either party to this cause, please 
state fully what those matters or things are as fully 
as if you had been thereunto specially interrogated. 

Answer. There is nothing more which I remem- 


ber at this moment. 
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CLEVELAND WALCUTT, 
Commissioner. 


Examination taken, reduced ] 
to writing and by the wit- | 
ness subscribed and sworn ¢ 

- to before me this 22d day 
of August, .1903. | 


Henry PEARTREE, 
Commissioner. 


433 


REPUBLIC OF Puceck -@ $207 
City of Paris, } es s 


’ I, Henry PEarRTREE, Commissioner, do certify 
that Cleveland Walcutt, the witness, appeared be- 
fore me on the 15th, 17th, 18th, 19th, 20th and 
21st days of August, 1903, at my office, 35, Boule- 
vard Haussmann in the City of Paris, France. and 
after being sworn to testify the truth, the whole 
truth and nothing but the truth, did depose to the 
matters contained in the foregoing deposition, and. 
after having read said deposition did, in my pres- 
ence, subscribe the same. And I further certify 
that I have subscribed my name to each half sheet 1298 
thereof. And I further certify that William Pelzer 
appeared on behalf of the Defendant and that no 
one appeared on behalf of the Complainant. 


: HENRY PEARTREE, 
Commissioner. 
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